PROTOCOL FOR DEALING WITH ISSUES OF LEGALITY AND 

THIRD PARTY COMPLAINTS AT STOCKTON-ON-TEES BOROUGH COUNCIL

Audited Bodies

1.
The Code of Audit Practice (the Code) states that “it is the responsibility of audited bodies  and their officers to act within the law”.  In order to help prevent  local authorities from breaching the ultra vires rule, Parliament has provided for the establishment of three statutory officer functions, with specific responsibility for considering and advising on the legal aspects of any proposed transaction that an authority may be proposing to take:

· Head of Paid Service

· Monitoring Officer

· Chief Financial Officer

2.
The principal roles and functions of these Officers are as follows:-

(a)
The Head of Paid Service:-

· overall corporate management and operational responsibility (including overall management responsibility for all employees);

· the provision of professional advice to all parties in the decision making process (full Council, Cabinet overview and scrutiny and other Committees);

· together with the Monitoring Officer, responsibility for a system of record keeping for all the Local Authority’s decisions; and

· representing the Local Authority on partnership and external bodies (as required by statute or the Local Authority).

(b)
The Monitoring Officer:-

· maintaining an up-to-date version of the Constitution and ensuring that it is widely available for consultation by Members, employees and the public. 

· after consulting with the Head of Paid Service and Chief Finance Officer, reporting to the full Council or to Cabinet (the executive) in relation to an executive function if he or she considers that any proposal, decision or omission would give rise to unlawfulness.  Such a report will have the effect of stopping the proposal or decision being implemented until the report has been considered. 

· assisting with the preparation, adoption and monitoring of and revisions to and compliance with the Council’s Code of Conduct.

· contributing to the promotion and maintenance of high standards of conduct through provision of support to the Standards Committee and advising, training or arranging for the training of Members on matters relating to the Authority’s Code of Conduct. 

· supporting the Standards Committee in connection with the performance of its functions in relation to Town and Parish Councils, and the members of those authorities and in particular to act as their Monitoring Officer.

· receiving and acting on reports made by ethical standards officers and decisions of case tribunals. 

· conducting investigations into matters referred by ethical standards officers and making reports or recommendations in respect of them to the Standards Committee. 

· ensuring that executive decisions, together with the reasons for those decisions and relevant Officer reports and background papers are made publicly available as soon as possible. 

· advising whether decisions of the executive are in accordance with the budget and policy framework.

· providing advice on the scope of the powers and authority to take decisions, maladministration, financial impropriety, probity and budget and policy framework issues to all Councillors. 

(c)
The Chief Finance Officer:-

· after consulting with the Council manager and the Monitoring Officer, reporting to the full Council or to the executive in relation to an executive function and the Council’s external auditor if he or she considers that any proposal, decision or course of action will involve incurring unlawful expenditure, or is unlawful and is likely to cause a loss or deficiency or if the Council is about to enter an item of account unlawfully. 

· responsibility for the administration of the financial affairs of the Council. 

· contributing to the corporate management of the Council, in particular through the provision of professional financial advice. 

· providing advice on the scope of powers and authority to take decisions, maladministration, financial impropriety, probity and budget and policy framework issues to all Councillors and supporting and advising Councillors and Officers in their respective roles. 

· providing financial information to the media, members of the public and the community. 

The Council
3.
The Monitoring Officer is under a duty to prepare a report to the Council, or the executive insofar as executive functions are concerned,  if at any time “it appears to him that any proposal, decision or omission by the authority, or one of the Council’s committees, sub-committees or officers, or by a joint committee on which the authority is represented, constitutes or may give rise to a contravention of any enactment or rule of law, and to report on maladministration or injustice where the Local Government Ombudsman has carried out an investigation.  

4.
The Monitoring Officer must consult so far as practicable with the Head of Paid Service and the Chief Financial Officer, regarding any such  report and arrange for a copy to be sent to each Member. The Council, the executive or relevant Committee must consider the report within 21 days of its dispatch to Members, and ensure that no step is taken for giving effect to any proposal or decision to which the report relates at any time whilst implementation is suspended.  

5.
General and specific legal advice and support will be provided to the Council, the Cabinet, Committees and Panels by the Monitoring Officer and through him by the Authority’s legal service.  Such advice and support will also be given to Chief Officers and their Service Groupings. 

Auditors

6.
Under the Code, external auditors are required to give an independent assessment of “the adequacy of the audited body’s arrangements for ensuring the legality of transactions that might have a financial consequence”.  Auditors have to bear in mind the question of legality and take reasonable steps  to inform themselves of significant financial transactions or events that are unusual or of questionable legality. 

Joint Working at a Local Level 

7.
In order to discharge its responsibilities, the Council has nominated David Bond, Director of Law and Democracy, as the Monitoring Officer. 

8.
In order to meet the Audit Commission’s responsibilities and support the Council in discharging its responsibilities a contact and liaison point at the Council is considered to be  required for legality issues.  For this purpose it has been agreed that David Bond, as Monitoring Officer, will be the relevant contact and liaison point.  This will involve responding or organising responses to written requests from the Audit Commission regarding any material legal issues affecting the Council or any new, or novel, proposed Council scheme or arrangement with a significant financial consequence, which has potential legal implications. 

9.
For the Audit Commission’s part, we will provide the Council with details of legal issues that have arisen elsewhere  and may have an impact on the Council.

10.
Each year the Audit Commission will also formally assess the likelihood of legal problems in order to inform our work in this area.  We will review overall arrangements by reference to accumulated knowledge and intelligence gathered during the course of the audit. 

11.
In discharging our responsibilities, the Audit Commission will maintain a dialogue on legal matters with the liaison officer through correspondence or meetings at mutually agreed times and dates.  We will also discuss legal issues with other relevant Council Officers when necessary, for example the Head of Paid Service and the Chief Financial Officer.  In addition, we will continue to review minutes and press reports to keep ourselves informed of the Council’s  activities, and, subject to prior agreement with the Council,  periodically undertake in-depth reviews of arrangements for securing legality. 

12.
In the Audit Commission’s work we will maintain a general awareness of legal issues. Specifically, we will consider matters identified by the Audit Commission in technical releases and by the legal and technical group. 

Third Party Complaints

13.
Where the Audit Commission receive complaints from third parties regarding the Council’s services, its employees or Members, those complaints may be referred to or discussed with the liaison officer.  Where the Audit Commission propose to respond to the complaint direct, so far as reasonably practicable, the liaison officer will provide or arrange to provide, within an agreed time, sufficient information about the complaint to enable such a response to be made.  Where the Audit Commission wish the Council to respond to the complainant direct, the liaison officer will ensure that the complaint is handled in accordance with the Council’s appropriate complaints procedures.   In all such cases involving alleged Member misconduct due regard will need to be given to the role and responsibilities of the Standards Board for England. 

14.
Where Council Officers receive complaints from third parties, they will be dealt with in a courteous, reasonable and responsive manner in accordance with the Authority’s complaints procedures and they will not be referred, either directly or indirectly, to the Audit Commission until such time as the Council’s procedures have been exhausted.  In particular, complaints will not be passed on to the Audit Commission, and complainants will not be advised to raise a matter with the Commission, unless those complaints have been fully investigated on behalf of the Council. 

Conclusion

15.
The Audit Commission believe that joint working in this way will both satisfy the Code of Audit Practice and assist the Council in dealing with the challenge of ensuring the lawfulness of its transactions and the efficiency and effectiveness of its services.  Both the Commission and the Liaison Officer will keep these arrangements under review with a view to identifying any scope for improvement. 
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