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LOCAL GOVERNMENT AND PUBLIC INVOLVEMENT IN HEALTH BILL - ETHICAL STANDARDS 

SUMMARY

To provide the Committee with details of the Ethical Standards provisions in the Local Government and Public Involvement in Health Bill (“the Local Government Bill”). 

RECOMMENDATION

It is recommended that the report be considered. 

DETAIL

1.
In the report to the Committee’s meeting on 7 December 2006 details were provided of the standards and conduct provisions in the Local Government White Paper - Strong and Prosperous Communities (“the White Paper”).  

2.
The White Paper indicated that there would be legislation to introduce:-

· a more locally-based regime, with local standards committees making initial assessments of misconduct allegations and most investigations and decisions being made at local level;

· a revised strategic regulatory role for the Standards Board to provide supervision, support and guidance for local authorities and ensure consistent standards;

· a revised statutory model Code of Conduct for Councillors, to allow Councillors to speak on licensing and planning issues, and a new Code of Conduct for Local Authority employees.

3.
The report also explained that a Local Government Bill was intended to be published before Christmas 2006, with the aim that it would become law by Autumn 2007. 

4.
The Local Government Bill (Local Government and Public Involvement in Health Bill) was introduced into Parliament on 13 December 2006.  Provisions relating to Ethical Standards are contained in Part 9. 

5.
The Explanatory Notes indicate that the Part 9 proposals:-


“….are aimed at devolving decision-making on the conduct regime for local authority members to local authorities, with a revised, regulatory role provided for the Standards Board.  The measures provide for local standards committees to make initial assessments of misconduct allegations  and for review arrangements for those assessments which lead to no action being taken.  The provisions also give powers for the Standards Board to suspend a standards committee’s role in making initial assessments of allegations, and for the Board to issue guidance to standards committee and ethical standards officers.”

6.
In addition, the Notes refer to the fact that:-


“…. provision is made for decisions in respect of local authority posts subject to political restrictions to be undertaken by standards committees rather than, as now, by the Independent Adjudicator, and to enable the Secretary of State to issue an order to allow the maximum pay of political assistants to be linked to a point on a relevant pay scale specified by the order.”

7.
Clause 131 of the Local Government Bill is intended to rectify the issues raised in the Livingstone High Court case regarding conduct outside of a Member’s “official capacity”.  In particular the Clause provides that the principles governing conduct of members and the provisions which may be included in the model code of conduct and in codes of conduct adopted by Local Authorities, are not limited to principles or provisions applying to a Member only in his official capacity. 

8.
The Clause also provides that in relation to Section 52 (duty to comply with the code of conduct) of the Local Government Act 2000 (“the 2000 Act”) the words “performing his functions” are to be omitted. 

9.
Other implications of the Clause are as follows:-

· before the clause/section comes into force, existing codes of conduct continue in force as before

· with effect from the commencement date of the clause/section, all existing codes of conduct in force at that date, will have effect as if the amendments (referred to in the clause/section and outlined earlier in this report) had always had effect

· once the new clause/section and the amended codes of conduct are in force, an existing Member (including a co-opted Member) must before the end of a period to be prescribed (by the Secretary of State) by order, give to the Member’s authority a written undertaking that he will observe the authority’s (amended) code of conduct 

· any Member who fails to provide such an undertaking within the prescribed period will cease to be a Member (or co-opted Member) at the end of that period.

10.
Clause 132 of the Local Government Bill substitutes the authority’s Standards Committee for the Standards Board in respect of receiving and assessing written allegations of failure to comply with the Code of Conduct. 

11.
Where a Standards Committee receives an allegation it must:-


(a)
refer the allegation to the Monitoring Officer of the Authority concerned, or


(b)
refer the allegation to the Standards Board for England, or


(c)
decide that no action should be taken in respect of the allegation. 

12.
If a Standards Committee decides to take no action, it must take reasonable steps to give notice of that decision in writing to the person who made the allegation, including the reasons for the decision.  

13.
Clause 132 then provides for the person who made the allegation, inn respect of which no action in intended to be taken, to be able within 30 days of receiving the notice of the decision, to request the Standards Committee to review its decision.  If the Committee receives such a request, it must then re-assess the allegation and decide which of the steps outlined in paragraph 11 of this report it wishes to take.  The decision has to be made within 3 months of the review request being received.  

14.
Under the Clause (132), the Standards Board will have power to suspend a Standards Committee’s powers, until such time as the Board decides otherwise, and any referrals of allegations to the Standards Committee concerned would then have to be redirected by the Committee to another specified body.  This could be the Standards Board itself or another specified Standards Committee which consents to take on the role.  

15.
The Standards Board will continue to have a role in considering misconduct allegations referred to it by a Standards Committee.  If it receives such a referral, it must then:-


(a)
refer the case to one of its Ethical Standards Officers for investigation, or


(b)
decide that no action should be taken in respect of the allegation, or 


(c)
refer the allegation back to the Standards Committee of the relevant authority concerned. 

16.
The Standards Board will also have power to require an authority to provide information relating to:-


(a)
allegations received by the Standards Committee of the authority during the relevant period,


(b)
requests for reviews so received, 


(c)
the exercise during that period of any functions conferred by or under this Part (9) of the Bill on the Standards Committee, or 


(d)
the exercise during that period of any functions conferred by or under  Part 9 on the Monitoring Officer of the authority,


as the Standards Board may direct.  

17.
Clause 134 of the Local Government Bill provides that a Standards Committee must be chaired by a person who is not a Member or Officer of any relevant authority (ie by an Independent person). 

18.
Clause 138 extends the scope of the exemptions to the restrictions on disclosure of information obtained by Ethical Standards Officers to include those circumstances where:-

· the disclosure is made for the purposes of enabling the Monitoring Officer of a relevant authority to perform functions conferred on him by or under Part (9),

· the disclosure is made to the Commission for Local Administration in England for the purposes of any of its functions, 

· the disclosure is made to the Electoral Commission for the purposes of any of its functions.  

· the disclosure is made to any person specified in an order made by the Secretary of State for the purposes of this paragraph, for purposes so specified.  

19.
Clause 139 gives Ethical Standards Officers powers (under Sections 64 and 65 of the 2000 Act) to provide copies of their reports to Standards Committees (as opposed to just Monitoring Officers as at present). 

20.
Clause 140 provides that a Monitoring Officer may inform the following of the outcome of an Ethical Standards Officer’s investigation into a misconduct allegation:-

· any Member or co-opted Member of the Authority

· any Officer of the Authority

· any Member of the Authority’s Executive

21.
In addition, where a Monitoring Officer believes that it will assist in promoting high standards of conduct by the Authority’s Members and co-opted Members, he may send a copy of any report received from an Ethical Standards Officer (under Sections 64 and 65 of the 2000 Act), or any part of it, to any of the persons specified in the preceding paragraph 20.  

22.
Where a matter has been referred to a Monitoring Officer by a Standards Committee (see Clause 132), Clause 141 provides power for the Secretary of State to make regulations to enable the Monitoring Officer to refer back any matters referred to him. 

23.
Clause 142 of the Local Government Bill also extends the scope of the Secretary of State’s regulations making power to include provision for, or in connection with enabling a Standards Committee, where it considers that the action it could take against a person is insufficient, to refer the case to the Adjudication Panel for a decision on the action that should be taken against the person.  

24.
Clause 147 provides a specific exemption from the Data Protection Act 1998 as follows:-


“Persona data processed for the purposes of discharging any function which is conferred by or under Part 3 of the Local Government Act 2000 on:-


(a)
the Monitoring Officer of a relevant Authority


(b)
an Ethical Standards Officer, or 


(c)
the Public Services Ombudsman for Wales


are exempt from the subject information provisions in any case to the extent to which the application of those provisions to the data would be likely to prejudice the proper discharge of that function.”

25.
As a result of Clause 149 of the Local Government Bill, the granting and supervision of exemptions from political restriction (under Part 1 of the Local Government and Housing Act 1989) will cease to be the responsibility of an Independent Adjudicator appointed by the Secretary of State, and will become the responsibility of Standards Committees.  The relevant provisions of clause 149 are attached as an Appendix to this report.  

26. 
As indicated at paragraph 3 of the report the aim is for the Local Government Bill to become law in the Autumn, later this year.  Subject to this, the new regime for conduct of local authority members, involving a more strategic role for the Standards Board and a greater gatekeeper role for Local Standards Committees, will then be introduced in April 2008.  In between April 2007 and April 2008 consultation will take place on, for instance, Government and Standards Board guidance relating to the new regime.  

FINANCIAL AND LEGAL IMPLICATIONS

Financial

27.
There are no financial implications arising directly from this report.  Resources issues will however arise from the Local Government Bill proposals and as a result of the approach to be adopted in relation to local investigations and adjudications (eg the need for different persons to fulfil different principal roles in the process) and the requirements of particular cases (eg due to natural justice or conflicts of interest of key participants), and also bearing in mind the costs associated with referrals and the likely increase in the number of such referrals when the proposed changes to the Standards Board’s and Standards Committees’ roles become operational.  There will also clearly be continuing costs involved in providing the necessary training for the Standards Committee in terms of conducting hearings into misconduct complaints and the Committee’s new role under the Bill’s proposals as well as costs arising from required training and development for Officers eg in relation to the role of Investigator.  The time involved in dealing with local investigations and determinations will continue to be recorded so that a clearer picture of the costs involved can be obtained.  

Legal

28.
There will be implications from the Local Government Bill proposals for the Council’s procedures for local investigations and local determinations. 

RISK ASSESSMENT

29.
The issues referred to in this report are low risk category are being addressed as part of normal operating procedures.   

COMMUNITY STRATEGY IMPLICATIONS

30.
Arrangements for dealing with alleged breaches of Local Codes of Conduct at a national and local level are central to the ethical framework and the Local Government Act 2000 provisions. 

CONSULTATION INCLUDING WARD COUNCILLORS

31.
The Committee has previously considered reports on the related regulations, guidance and advice, together with the arrangements for local investigation and determination of misconduct and have continued to be kept informed of developments in that respect, including the recent White Paper proposals.    
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