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Introduction

1. The Government are proposing to change the standards regime for councillors by
the Local Government and Public Involvement in Health Bill and producing a new
model Code of Conduct.

The Local Government and Public Involvement in Health Bill

2. The Bill has passed through Public Bill Committee in the House of Commons and
is due to have its Report Stage and Third Reading after Easter.' It will then go to
the House of Lords.

The Livingstone case and the scope of the code

3. The Bill seeks to widen the application of the code following Livingstone v The
Adjudication Panel for England.> Mr Justice Collins had to consider the approach
taken by a case tribunal of the Adjudication Panel for England (‘the Tribunal’)
when determining whether Ken Livingstone had broken the code of conduct of the
GLA. The charges against Mr Livingstone were that he had failed to treat Danny
Finegold, an Evening Standard journalist, with respect, and had ‘in his official
capacity, or in any other circumstance, conduct[ed] himself in a manner which
could reasonably be regarded as bringing his office or authority into disrepute.’
The key question before the Tribunal, and before Collins J, was whether Mr
Livingstone actions fell within the provisions of the code when he had an
encounter with Mr Finegold as he left a reception, during the course of which Mr
Livingstone compared him to a German concentration camp guard.

4. The Court relied on section 52 of the Local Government Act 2000 which requires
a member to agree to comply with the code of conduct ‘in performing his
functions’. Collins J found that ‘where a member is not acting in his official
capacity (and official capacity will include anything done in dealing with staff,
when representing the council, in dealing with constituents’ problems and so on),
he will still be representing the Code if he misuses his position as a member. That
link with his membership of the authority is in my view needed.” Collins J found
that unlawful conduct was not necessarily covered by the code of conduct. He
considered that:®

“It seems to me that if it is thought appropriate to subject a member of a local
authority to a code which extends to conduct in his private life, Parliament
should spell out what is to be covered.”

5. Clause 141 proposes to reverse this part of the Livingstone judgment by providing
that the principles and code of conduct may ‘apply at all times’ to a member and
deleting the reference to compliance ‘in performing his functions’.  The
Government’s position on when the code of conduct should apply is unclear:

'http://www.publications.parliament.uk/pa/pabills/200607/local_government_and_public_involvement
in_health.htm

7[2006] EWHC 2533.

3 At paragraph 30.
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6. As Mr Justice Collins said, Parliament should spell out what is to be covered.
Allegations and investigations

7. The Bill provides that allegations of breaches of the code of conduct should be
made to an authority’s standards committee rather than to tpe Stagdards Boa'rd.
The standards committee will then decide to refer the allegation to its monitoring
officer, to refer it to the Standards Board or to take no action® The Go?remment
are minded to accept a Conservative amendment to require the allegation to be
copied to the member complained about.

8. If the standards committee decide to take no action, the complaingnF may ask the
committee to review its decision. This proposal has been criticised by the
Opposition as adding cost, delay and uncertainty for members.

9. The Standards Board would be able to suspend a standards committee’s powers.
The Government say, following an Opposition amendment, that regulations will
require the Standards Board to give reasons for a suspension. Standards
committees will be required to report regularly to the Standards Board.

10. The Bill requires chairmen of standards committees to be drawn from the wider
community — that is, members of the committee who are not members or officers

of local authorities.” These are often, but not strictly accurately, referred to as
independent members.

11. Disclosure of ethical standards officers’ reports remains contentious. The
Government proposes giving ESOs and monitoring officers greater rights to
disclose information within the authority. . However these do not completely
address issues in practice:

11.1 section 63 of the Local Government Act 2000 imposes a blanket ban on the
disclosure of information obtained by ESOs in their investigations, subject to
limited exceptions. The prohibition is not restricted to confidential
information and applies to information which could otherwise have been
disclosed under the Freedom of Information Act 2000;

11.2 ESOs have taken to marking their reports confidential even where there is no
confidential information in them. Whilst there may be circumstances where

* Consultation on Amendments to the Model Code of Conduct for Local Authority Members, page 9.
5 Draft model code, para 4.

§ Clause 143, inserting section 57A into the Local Government Act 2000. References to the Bill are to
the Bill as amended in Public Bill Committee. Above, note 1.
7 Clause 145.
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confidential information has to be in a report and should be protected, that
can be dealt with by producing an edited report with the confidential
material summarised in a non-confidential way.

12. A detailed set of Opposition amendments were tabled to address these issues, but
have not found favour with the Government.

Draft Revised Code of Conduct

13. The Department of Communities and Local Government published a consultation
on a revised Code of Conduct on 22" January 2007. The consultation period
ended on 9™ March. The Code’s provisions on members’ activities outside their
council functions are dependent upon the passage of the Bill so could probably not
be brought into force until 2008. The Government are not proposing to
incorporate the present ‘general principles’ into the code of conduct, despite the
recommendations of the Committee on Standards in Public Life’s Tenth Re:port.8

14. The Government do intend to combine the present local authority, national park,
police and parish and town councils codes into a single code. The private
behaviour issue is discussed above, and other important proposed changes are
considered below.

Bullying and intimidation of witnesses

15. The code will prohibit members from bullying any person and from intimidating
any person involved in code of conduct allegations. The requirement to ‘treat
others with respect’ is being separately retained. This raises the question of what
‘respect’ is properly meant to cover as bullying is specifically prohibited and
restrictions on freedom of speech have to be very limited (a point emphasised by
Mr Justice Collins in the Livingstone case).

Confidential information

16. The Government accept that the provisions relating to the disclosure of
confidential information in the current code are not compatible with the right to
freedom of expression in the European Convention on Human Rights. It is
proposed that a member would be able to disclose confidential information if it
was reasonable and in the public interest to do so, in good faith and without
breaching any reasonable requirement of the authority.

Local Authority Publicity Code

17. The consultation paper proposes that the code should require members to have
regard to the Code of Recommended Practice on Local Authority Publicity but
then asks whether the Publicity Code serves a useful purpose.

Reporting breaches of the code by other members

18. It is proposed that the requirement to report breaches of the code by other
members is removed. The Government say it has been perceived by some as
encouraging councillors to make trivial allegations. No doubt these include
allegations that members have not reported other members.

8 Recommendation R24.






