Protocol on Member/Officer Relations

1.
Introduction

(a)
Following the adoption of Stockton’s Code of Conduct for Members (including co-opted members as defined in the Local Government Act 2000), which came into effect on 20th March, 2002, the opportunity has been taken to update the Protocol on Member/Officer Relations approved at the time of the adoption of the Constitution, prior to the introduction of the Council’s new executive arrangements on 1st October, 2001. 

(b)
The revised Protocol has been the subject of extensive consultation with all Members and Chief Officers and, in particular has been considered and recommended to the Council for approval by the Authority’s Standards Committee. 

(c)
Further revisions have also been made to the Protocol consequent upon specific decisions by the Council, for instance regarding the Authority’s new scrutiny arrangements.  

1.
The Role and Purpose of the Protocol

1.1
Stockton-on-Tees Borough Council is a modern, progressive local authority at the forefront of local government.  The Council strives to carry out its duties and provide local services in a way that is effective in relation to customer needs; efficient in terms of the resources deployed; and responsive to the views and wishes of the people that might be affected by what it does. 

1.2
Above all, the Council operates with, and promotes high ethical values and standards and in an environment which demands close and effective working relations between all Members and Officers without either seeking to take unfair advantage of their position. This is achieved by means of a culture of mutual respect, trust, courtesy, openness and understanding.  Members and Officers feel free to speak to one another openly and honestly.  

1.3
With this in mind, the purpose of this protocol is not in any way to change that relationship, but to offer guidance to Members and Officers on their respective roles and their working relations with one another, in order to help them to perform more effectively and thereby to ensure the efficient and effective running of the authority and the delivery of  best value services to the local community.

1.4
The relations between Members and Officers are complex and varied.  This protocol does not therefore aim to be either prescriptive or comprehensive.  It is intended simply to offer guidance on some of the issues which most commonly arise.  It is hoped however that the approach which it adopts to these issues will serve as a reference document for dealing with other issues.  

1.5
This protocol relies to a large extent on current practice and convention.  It does, however, attempt to promote greater clarity and certainty for the benefit of both Members and Officers. 

1.6
The Protocol also seeks to reflect and bring together the principles underlying the respective Codes of Conduct which apply to Members and Officers.  The shared objective of these Codes is to enhance and maintain the integrity (both real and perceived) of Local Government and those who work within it and to  maintain the very high standards of personal conduct required of all who serve the public. 

1.7
Local Government does not however operate in isolation.  Stockton-on-Tees Borough  Council always seeks to work in partnership with other local organisations and agencies and regional and national bodies to the greatest effect for the people of the area.  Increasingly Council Members and Officers are required to represent the Council on a variety of outside bodies and organisations with statutory and non-statutory links to the Council.  Whilst the procedural aspects of the Protocol relate mainly to the Council, it is expected that Members and Officers representing the Authority on outside bodies, continue to maintain the ethos of courtesy, respect and understanding advocated by this Protocol. 

1.8
The Protocol must be read and operated in the context of all relevant legislation and national and local codes of conduct and the Council’s Policy on confidential reporting.  A copy of the Members’ Code of Conduct and the Confidential Reporting Policy are reproduced at Pages 3 to 12 and 52 to 58 respectively.  Advice and guidance in connection with the Code and Policy, together with this Protocol  can be obtained from the Council’s Monitoring Officer. 

2.
The Roles of Members and Officers

2.1
Members

The roles of elected Members of the Council and Officers employed by the Council are different, but complementary.  The former National Code of Local Government Conduct for Members indicated that:-


Para. 23
“Both Councillors and Officers are servants of the public and they are indispensable to one another.  But their responsibilities are distinct.  Councillors are responsible to the electorate and serve only so long as their term of office lasts.  Officers are responsible to the Council.  Their job is to give advice to Councillors and the Council, and to carry out the Council’s work under the direction and control of the Council. 



Mutual respect between Councillors and Officers is essential to good Local Government.  Close personal familiarity between individual Councillors and Officers can change this relationship and prove embarrassing to the Councillors and Officers.”

2.2
There are a number of crucial roles for Elected Members. Four, in particular,  can be summarised as follows:-


(a)
to provide strong leadership for communities and to share in the policy and budget decisions of the full Council, suggest policy improvements and scrutinise the Executive’s policy proposals and their implementation;


(b)
to monitor and review the Authority’s performance in implementing approved policy and in delivering services;


(c)
to represent their constituents, promoting and communicating the interests of those who elected them within the Council decision making processes and dealing with their day to day problems and concerns as they arise;


(d)
to represent the Authority externally on joint committees, and on key partner and other outside bodies. 

2.3
Stockton-on-Tees Borough Council was quick to respond to the challenge of a new form of local government and has developed a new democratic structure based on a Cabinet and Leader model, which emphasises the primacy of Council.  Six guiding principles were established under which the new structure for Stockton was originally developed.  These were that the new structure should be :-


Transparent – to ensure that the public are clear about who is responsible for particular decisions. 


Understandable – to ensure that the decision making process is simple, clear and unambiguous to Members, Officers and the public. 


Efficient – to enable swift and responsive action. 


Accountable – to ensure that decisions are open to scrutiny by Members and by the public and that members of the public are able to measure the Council’s actions against the policies upon which it was elected. 


Community Focussed – to ensure that Councillors are not only highly visible within their communities but are also able to pursue their role as community leaders – championing local issues and priorities and taking action, in partnership with others, to promote achievements and tackle disadvantage. 


Providing Best Value  - to promote continuous improvement within the Authority and demonstrate Best Value in ensuring resources are directed to supporting Councillors in the performance of their representational role. 

2.4
Officers

Both the traditional and legal position of local authority Officers is that they are employees of, and serve, the whole Council.  Officers support and advise the Council, and the constituent parts of its decision-making machinery; implement Council decisions and may themselves take decisions formally delegated to them through the approved Scheme of Delegation.  All Officers are required to be politically neutral, and for senior Officers this is enforced through the political restrictions of the 1989 Local Government and Housing Act.  This position is also enshrined in the national model code of conduct for Officers and the Council’s Employees’ Code of Conduct. 

2.5
The White Paper on Modernising Local Government and the subsequent legislation relating to new executive arrangements propose no basic change in the status of Council Officers, and the underlying assumption continues to be that Officers will continue to serve the whole Council and support all Councillors (ie Members of the Executive or Cabinet and those performing a scrutiny function).  Local Leadership, Local Choice states “Council Officers will be required to serve both the Executive and other Councillors in their service roles.  They will therefore be required to maintain their political neutrality.”

2.6
Within this context, it is important to recognise the differing roles of certain Officers:-

· The Chief Executive, Assistant Chief Executive and  Corporate Directors of Service form the Corporate Management Team, which provides a formal interface between Members and Officers and has a leading role in relation to policy co-ordination and performance management. 

· Heads of Service and other Chief Officers are directly responsible for the day to day delivery of services within the Council’s established policy and decision-making framework. 

· Officers within services themselves are primarily accountable to their Service Heads and when assisting Members should always do so within the parameters of whatever authority they have been given by their Service Head.  

2.7
Both Officers and Members must comply in all respects and at all times with their respective Codes of Conduct, not only in their dealings with each other, but also when dealing with partners and the public.

2.8
In particular, it should be recognised that Members of the Council do not, as elected or co-opted members, have any special immunity from civil or criminal wrongs that they may commit against fellow Member’s, Officers or members of the public.  Members must ensure that they do not, therefore, for example, slander or libel another person.  During the course of their normal duties for the Council, Members will only have a qualified (and not an absolute) protection against prosecution or civil action. 

2.9
Any member of the public (including Officers) can complain to the Standards Board for England about a Members’ alleged breach of the Council’s Code of Conduct for Members and/or bring private, civil action against a Member.  The District Auditor can also take legal action against an elected Member and the Council, as a whole, for any alleged breach of the law.  

2.10
The Council has statutory duties with regard to equality issues and in accordance with Stockton’s Code of Conduct for Members, Members must promote equality by not discriminating against others.  Members and Officers should not, therefore, by their behaviour or speech act in a discriminatory way with regard to, for example, a person’s age, gender, race, disability, religion, ethnicity, nationality or sexual orientation.  Such principles will apply to the implementation of personnel policies, recruitment and promotion as they apply to day to day dealings with fellow human beings. 

2.11
Members’ expectations

Members can expect from Officers:-


(a)
A commitment to the Authority as whole, and not to any political group. 


(b)
A working partnership. 


(c)
An understanding of and support for respective roles, workloads and pressures. 


(d)
Reasonable and timely response to enquiries and complaints. 


(e)
Professional advice, not influenced by political views or preference, which does not compromise the political neutrality of Officers. 


(f)
As envisaged by, amongst other things, the Council’s Concordat for Communications and Consultation with Members (a copy of the Concordat is set out at pages 59 to 64 inclusively), regular, up to date information on matters that can reasonably be considered appropriate and relevant to their needs, having regard to any individual responsibilities that they have and positions that they hold. 


(g)
Awareness of and sensitivity to the political environment. 


(h)
Respect, dignity and courtesy. 


(i)
Relevant training and development in order to carry out their role effectively. 


(j)
Integrity, mutual support and appropriate confidentiality 


(k)
That employees will not use their relationship with Members to advance their personal interests or to influence decisions improperly. 


(l)
That Officers will at all times comply with the relevant Code of Conduct. 


(m)
Support for the role of Members as the local representatives of the Council, within the perameters of support approved by the Authority. 

2.12
Officers’ Expectations


Officers can expect from Members:-


(a)
A working partnership. 


(b)
An understanding of and support for respective roles, workloads and pressures. 


(c)
Political leadership and direction. 


(d)
Respect, dignity and courtesy.


(e)
Integrity, mutual support and appropriate confidentiality. 


(f)
Not to be subject to bullying or harassment or to be put under undue pressure.  Members should have regard to the seniority of Officers in determining what are reasonable requests, having regard to the relationship between Members and Officers, and the potential vulnerability of Officers, particularly at junior levels. 


(g)
That Members will not use their position or relationship with Officers to advance their personal interests or those of others or to influence decisions improperly. 


(h)
That Members will at all times comply with the Council’s Members’ Code of Conduct (as set out at pages 3 to 12 inclusively). 

2.13
Limitations Upon Behaviour


The distinct roles of Members and Officers necessarily impose limitations upon behaviour.  By way of illustration, and not as an exclusive list:-


(a)
Close personal, as opposed to working, relationships between Councillors and Officers can confuse these separate roles and detrimentally affect the proper discharge of the Authority’s functions, not least by creating the perception in others that a particular Member or Officer may be securing advantageous treatment. 


(b)
The need to maintain the separate roles means that there are limits to the matters on which Members may seek the advice of Officers, both in relation to personal matters and party political issues.  


(c)
Relationships with a particular individual or party groups should not be such as to create public suspicion that an employee favours that Member or group  above others.  The issue of Officer attendance and advice to political groups is specifically covered at paragraphs 7.1 to 7.7 on pages 34 to 36 of this Protocol. 

2.14
Grievances or Complaints


Procedure for Officers


(a)
From time to time the relationship between Members and Officers may break down or become strained.  Whilst it will always be preferable to resolve matters informally, through conciliation by an appropriate senior manager or Member, Officers will have recourse to the Grievance Procedure, where the matter concerns their employment or to the Council’s Monitoring Officer, as appropriate to the circumstances.  In the event of a grievance or complaint being upheld, the matter will be referred to the Chief Executive who, having advised the Leader of the Council and the appropriate group leader will decide on the course of action to be taken, following consultation with the Chair and Vice-Chair of the Standards Committee. 


Procedure for Members


(b)
In the event that a Member is dissatisfied with the conduct, behaviour or performance of an Officer,  he/she should not raise the matter in public or before the press, as Officers have no means of responding to the same in public.  The matter should be raised with the appropriate Corporate Director of Service.  Where the Officer concerned is a Corporate Director, the matter should be raised with the Chief Executive.  Where the employee concerned is the Chief Executive, the matter should be raised with the Head of Human Resources.  If the matter cannot be resolved informally, it may be necessary to invoke the Council’s Disciplinary Procedure.  

3.
The Mayor/Deputy Mayor and Officers of the Council

3.1
The Mayor is elected by the Council annually and as a Member of the Council is bound by both the Code of Conduct which applies to all Councillors and to the provisions of this Protocol. 

3.2
The Mayor does, however, have the following specific responsibilities:-


i.
to uphold and promote the purposes of the Council’s Constitution, and to interpret the Constitution when necessary;


ii.
to preside over meetings of the Council so that its business can be carried out effectively and with regard to the rights of Councillors and the interests of the community;


iii.
to ensure that the Council meeting is a forum for the debate of matters of concern to the local community and the  place at which Members are able to hold Members of the Cabinet and Committee Chairs to account;  


iv.
to promote public involvement in the Council’s activities;


v.
to be the conscience of the Council; and


vi.
to attend such civic and ceremonial functions as the Council and he/she determines appropriate. 

3.3
The Deputy Mayor will support and assist the Mayor in fulfilling all of his/her responsibilities. 

3.4
The Civic Assistant and the Mayor’s Attendant should assist the Mayor and Deputy Mayor with the full delivery of the Council’s civic functions and services and should also assist any other Members who may undertake Mayoral or civic events or engagements from time to time. 

3.5
Subject to the provisions relating to Members access to documents and information, the Proper Officer of the Council should give honest and impartial advice to the Mayor and Deputy Mayor  and make all relevant details available to them, particularly in relation to, and in order to assist with the fulfillment of their responsibilities to uphold and promote the purposes of the Constitution; to interpret its terms and to preside over meetings of the Council. 

3.6
All Officers of the Council should, so far as it is reasonably practicable to do so, seek to support the Mayor and Deputy Mayor with the promotion of public involvement in Council activities and civic and ceremonial events, but should always bear in mind that they must remain impartial at all times and that, first and foremost, they are accountable to the whole Council.  

4.
Leader/Cabinet Members and Officers

4.1
The Leader is elected annually by the full Council, along with the other Members of the Cabinet.  The Leader’s principal role is to chair the Cabinet; agree the business to be considered by the Cabinet and to take particular responsibility for issues which transcend the individual responsibilities of the Members of Cabinet and are of considerable corporate significance, such as budget preparation, preparation of the Medium Term Financial Plan and Council Plan, Best Value and Partnership working with other local public, private and voluntary bodies. 

4.2
The role of the Deputy Leader is to support the Leader of the Council and to act as Cabinet Vice-Chair and to take particular responsibility for issues relating to the overall management of corporate support services eg Finance, IT, Human Resources, Law and Democracy, Strategic Procurement, Best Value and Property. 

4.3
The roles of the other Members of the Cabinet are to represent and consult individually with Officers regarding their respective areas of responsibility.  These areas of responsibility are cross-cutting in nature and comprise the following:-



Leader



Corporate



Children and Young People



Adult Services and Health



Regeneration and Transport



Arts, Leisure and Culture



Housing



Environment



Community Safety and Protection



Social Inclusion and Neighbourhoods


Details of Cabinet Member Portfolios are set out in Part 8 at page 17.

4.4
As a result of their additional responsibilities as members of the executive, the working relationships between Cabinet Members and Officers as employees may be different from, and more complex than those of members without such responsibilities and this is recognised in the expectations they are entitled to have.  However the following provisions of the Protocol are designed to ensure that the Leader and Cabinet members nevertheless work to a set of ground rules designed to maintain high standards of conduct, public accountability and mutual respect between Councillors and Officers, and a clear understanding of the executive and scrutiny functions within the Council’s new decision-making structures.

4.5
The Leader and Cabinet Members, along with all other Councillors, must observe the Code of Conduct for Members.  This covers personal conduct, public duty and private interests, acceptance of gifts and hospitality, use of Council facilities, and the basic principles of working relationships between Councillors and Officers. 

4.6
Subject to this overarching principle, and the overall context of the primacy of Council, the Leader and other Cabinet Members, in Cabinet, represent the executive body of the Authority, with responsibility for taking executive decisions and for making recommendations on matters beyond their executive powers to the full Council. 

4.7
The business of Cabinet will comprise:-

· reports from the Corporate Management Team 

· reports from the Head of Paid Service, Monitoring Officer or the Chief Finance Officer

· reports from Select Committees referred to Cabinet

· proposals for its Forward Plans

· Cabinet proposals referred back by the Executive Scrutiny Committee following the exercise of call-in

· Cabinet proposals referred back by the Council which fall to the Cabinet to determine

· proposals referred to it by the Council, which fall to the Council to determine.

4.8
Non-Cabinet Members can raise items that they may wish to see discussed by the Cabinet either through Officers or the relevant Member of Cabinet, who will consider the request and, if considered appropriate, request Officers to prepare a report. 

4.9
Select Committee reports/recommendations will be placed on the agenda of a Cabinet meeting in accordance with the Executive Scrutiny and  Select Committee Procedure Rules and the Cabinet Procedure Rules.  

4.10
The Access to Information Procedure Rules regulate decision-making by the Cabinet  and the taking of key decisions by an Officer or under executive joint arrangements. 

4.11
Forward Plans will be prepared by the Director of Law and Democracy, on behalf of the Leader on a monthly basis, in accordance with the provisions of the Access to Information Procedure Rules.  

4.12
As Cabinet decisions are made collectively, the principal interface between the Cabinet and the Officer structure will be through meetings of the Cabinet together with the Chief Executive, Assistant Chief Executive, Corporate Directors of Service and the Director of Law and Democracy, as the Corporate Management Team.  Prior to publication of Cabinet papers an informal briefing meeting will be held between Cabinet Members and the Corporate Management Team to determine the agenda for the forthcoming Cabinet meeting.  This Agenda meeting will be programmed into the Cabinet timetable.  Reports for formal Cabinet meetings will be published in accordance with the Access to Information Procedure Rules and the Concordat for Communication and Consultation with Members.  Formal Cabinet meetings will be serviced by the Corporate Management Team, together with any other necessary Officers, in particular the nominated Democratic Services Officer. 

4.13
The Chief Executive will be the principal Advisor to the Cabinet.  Individual Cabinet Members with functional responsibilities will also have Principal Advisors in accordance with those functional responsibilities.  These Advisors will be drawn from the Corporate Management Team.  The Chief Executive (with the support of the rest of the Corporate Management Team) will act as Principal Advisor to the Leader and Deputy Leader. 

4.14
In undertaking the roles inherent in the Council’s new political management system, Cabinet Members, Corporate Directors of Service and other Officers should respect the following protocols:-


(a)
As “visible” and accountable elected representatives, with defined responsibilities, Cabinet Members need to be properly briefed on all significant aspects of the work of the one or more services that operate within their remit.  Corporate Directors of Services, as Principal Advisors, should ensure a proper information flow so as to ensure that Cabinet Members with functional responsibilities can effectively undertake their role. 


(b)
Good communications can best be achieved through planned and programmed meetings and briefing arrangements.  On the basis that Corporate Directors of Service should be ensuring that the information needs of Cabinet Members are met, Cabinet Members should in turn seek to avoid making requests for unanticipated briefings, or detailed information-gathering exercises, which can unbalance planned service workloads. 


(c)
Cabinet Members should channel requests for information, advice and other support via the Corporate Director of Service or via such arrangements as are agreed and established with the Corporate Director (eg Director’s PA, specific Management Team members on specific issues or otherwise).  Cabinet Members should not normally approach other staff direct with requests for information (except in cases of urgency) or seek to commission work from individual staff, as this can create conflict with day to day line management accountabilities. 


(d)
While Cabinet Members will wish to work with Corporate Directors and Senior managers in the development of policies and programmes, they should recognise that there are categories of officer-level meetings, both inside and outside the Council where attendance by a Cabinet Members (or other Councillor) may not be appropriate. 


(e)
Cabinet Members (and other Councillors) have collective responsibility to the Council for the conduct of employment policy and the Council acts as the employing body for all Council staff.  Employment policies, having been set by the Council, are implemented via Corporate Directors of Service.  Cabinet Members should avoid becoming over-involved in issues of individual performance of Officers, or individual cases of eg grievance, disciplinary action or harassment.  Cabinet Members have the right, however, to bring to the notice of relevant Corporate Directors any instances within their area of responsibility, where they have evidence that there are problems of inefficiency or ineffectiveness and to be kept informed of what course of action is being pursued in such circumstances. 


(f)
Under the Council’s new system of decision-making, Cabinet Members are expected to justify and account for any proposals relevant to their portfolio to the Council and to the Executive Scrutiny and Select Committees as appropriate,  When fulfilling this responsibility, Cabinet Members should take appropriate advice from relevant Corporate Directors, and Corporate Directors should ensure that full and proper professional, legal and financial advice is provided to Cabinet Members. 


(g)
When new policies and proposals are brought forward, Cabinet Members may wish to discuss with Corporate Directors, and via Corporate Directors with senior Officers preparing reports, the content of such reports and the framing of recommendations.  While Cabinet Members may wish to make suggestions on content and drafting, to achieve clarity of presentation, simplify jargon, or better explain issues, they should not attempt to edit out or override any content of a report which Corporate Directors or Senior Officers feel it is important to put before the Council.  This is especially relevant to matters of a professional or technical nature, and all Chief Officers must be able to retain a right to report direct to the Council and all committees where they consider it necessary. 


(h)
A number of Officers exercise statutory functions or have individual responsibilities.  Cabinet Members should not attempt to interfere with these roles.  These include the functions of Proper Officer (eg witnessing and receipt of declarations of acceptance of office; and signature of summons to a Council meeting etc); Monitoring Officer (eg maintaining the Council’s Constitution; ensuring lawfulness and fairness of decision-making and supporting the Standards Committee) and Chief Finance Officer (eg ensuring financial prudence of decision-making; administering the Authority’s financial affairs and giving financial advice). 

4.15
Where reports are called in for scrutiny, Cabinet Members (if asked to do so) should attend to answer questions.  Cabinet Members should normally be sufficiently briefed to answer the majority of questions themselves, and to be able to provide justification for the recommendations in a report.  On more technical or professional issues, however, Cabinet Members may wish to call on Corporate Directors or specialist Officers to answer questions and explain the basis for recommendations. 

4.16
The same principles should apply where Cabinet Members wish to discuss issues relating to their portfolios with individual Councillors or groups of Councillors.  Cabinet Members should also always ensure, in accordance with the Concordat for Consultation and Communication with Members, that they consult on issues affecting individual wards.  Cabinet Members should also make themselves available for discussion with Leaders/Spokespersons of other political groups in respect of forthcoming Cabinet business.  On request the Chief Executive and Members of the Corporate Management Team will be available to discuss forthcoming agenda items for Cabinet with Leaders/Spokespersons of political groups. 

4.17
Notwithstanding the above, it should be recognised that the following principles are paramount:-


(a)
Chief Officers are employed to serve the whole Council and remain ultimately accountable to the whole Council. 


(b)
All Officers are required to be politically neutral and for senior Officers this is enforced through the political restrictions of the Local Government and Housing Act 1989.  All Officers are required to abide by the Council’s Code of Conduct for Employees. The impartiality of Officers must therefore be respected and they must not be asked to undertake work of a party political nature. 


(c)
Chief Officers have individual responsibilities as defined in their job descriptions.  In some cases these will include professional or technical responsibilities of a statutory nature (eg regulatory functions, Proper Officer functions). 


(d)
Chief Officers with professional responsibilities may also have a duty to observe codes and standards set by outside professional bodies (eg accountancy, law, structural engineering).  There may be occasions on which these require to be treated as over-ruling the views of Cabinet Members or Council policy decisions (and should such circumstances arise Chief Officers will need to report the position via the decision-making process). 


(e)
Certain Officers eg Head of Paid Service (Chief Executive), Monitoring Officer (Director of Law and Democracy) and Chief Finance Officer (Section 151 Officer or Corporate Director of Resources) have other responsibilities, which in law have primacy over and above their obligations to the Council and individual Members, and Members must therefore respect these obligations, not obstruct those Officers in the discharge of their duties and must not victimise them for fulfilling their responsibilities.  


(f)
The Chief Executive and the Corporate Management Team have a collective responsibility to advise the Council on its priorities, allocation of resources and forward programmes. 


(g)
Officers should conduct themselves with integrity, impartiality and honesty.  They should give honest and impartial advice to the Leader and Cabinet Members without fear or favour, and make all information relevant to a decision available to them.  They should not deceive or knowingly mislead Cabinet Members, other Councillors or the public, or withhold information that may be relevant to a decision. 

5.
Chairs and Members of Executive Scrutiny and Select Committees and Officers

5.1
The primary role of the Chair and Members of the  Executive Scrutiny Committee is to scrutinise the decisions of Cabinet. 

5.2
This scrutiny process will operate on the basis of a call-in procedure.  This will be regulated in accordance with the provisions of the Executive Scrutiny and Select Committee Procedure Rules as will the attendance of Cabinet Members, Senior Officers, or other parties at meetings of the Executive Scrutiny and Select Committees. 

5.3
The Head of Democratic Services will be the Principal Advisor to the Executive Scrutiny Committee.  She or he will meet with Chair and Vice-Chair to discuss any items which may have been called-in and will arrange in liaison with the nominated Democratic Services Officer, if required, for the attendance of any Cabinet Members, Senior Officers or other parties at the proposed Executive Scrutiny Committee meeting at which the called-in item or items are to be discussed. 

5.4
The Chair and Members of the Executive Scrutiny Committee along with all other Councillors must observe the Code of Conduct for Members.  

5.5
Over and above these requirements, the Chair and Members of the Committee have responsibility for ensuring the scrutiny process operates fairly and openly.  In particular, they will have responsibility for ensuring that Members of the Cabinet and Officers are not questioned (whether through the nature, tone or language used), in such a manner as could be considered by a reasonable  person to be hostile, offensive, derogatory, harassing, bullying, victimising, discriminatory or otherwise unacceptable or inappropriate behaviour by a Member.  Equally, it has to be recognised that Executive Scrutiny and Select Committees have no jurisdiction to deal with matters, which are of a disciplinary nature for the relevant Political Group (in respect of Members) or the relevant Chief Officer/Chief Executive (in respect of Officers).  

5.6
The Chair and Members of the Committee should expect executive Councillors and Officers to be as open as legally possible with the Committee.  In a public forum information should not however be disclosed where it is categorised as exempt under the Access to Information Procedure Rules.  The Chair and Members of the Committee will still need to demonstrate the same need to know in respect of access to information as other Councillors. 

5.7
The Chair of the Committee should keep separate his/her role as chair and as constituency Councillor, and should seek to ensure that no conflicts of interest arise.  He/she should not seek to use his/her position to influence events unduly. 

5.8
In accordance with the Code of Conduct, Members must not use Council resources for party political purposes.  They must uphold the political impartiality of the Officer body, and not ask Officers to act in any way which would conflict with the Employee Code of Conduct, this Protocol, any other part of the Constitution or National Conditions of Service. 

5.9
Officers are required to assist the Executive Scrutiny Committee in the delivery of its role.  The Chair and Members of the Committee, as with all Councillors undertaking scrutiny, will however have to be aware of the resource consequences of any proposals.  In some instances requests for research in pursuit of scrutiny may have to be refused on grounds of expense or time.  In any event information currently under confidential review by the Cabinet will not normally be available on request to Councillors undertaking scrutiny. 

5.10
The overriding principles outlined in paragraph 4.17 of this protocol apply to the scrutiny process, just as they do to the Council’s executive decision-making arrangements. 

5.11
The Council’s six Select Committees will each perform a policy and performance review role in connection with their respective areas of remit and terms of reference.  

5.12
All of the Executive Scrutiny and Select Committees may call on the Leader, the Deputy Leader, other Cabinet Members and Senior Officers to answer questions on decisions made by the Cabinet and by delegated Officer decision respectively either by attending Executive Scrutiny or Select Committee meetings by invitation or by responding in writing.  Invitations should be issued in writing from the Chair of the relevant Executive Scrutiny or  Select Committee and should indicate the subject matter which is to be addressed.  Seven working days notice must be provided wherever practicable. 

5.13
Each Select Committee will have a Principal Officer Advisor and a designated Democratic Services Officer to support its operation.  Other Officers should also assist the work of the Committees in order that they can fulfill their role and responsibilities. 

5.14
The provisions of paragraphs 5.4 to 5.10 inclusively of this Protocol apply equally to the Chairs and Members of Select Committees, as they do to the Chair and Members of the Executive Scrutiny Committee. 

6.
Chairs and Members of Other Committees and Officers

6.1
Whilst it is clearly important that there should be  a close working relationship between the Chairperson and/or Vice-Chairperson of a Committee and a Corporate Director and other Officers of any Service which reports to that Committee, such relationships should never be allowed to become so close, or appear to be so close, as to bring into question the Officers’ ability to deal impartially and fairly with other Members and other party groups. 

6.2
Whilst the Chairperson and/or Vice-Chairperson of a Committee will routinely be consulted as part of the process of drawing up the agenda for a forthcoming meeting, it must be recognised that in some situations a Corporate Director will be under a duty to submit a report on a particular matter. Any issues arising between a Chairperson and/or Vice-Chairperson and a Corporate Director in this area should be referred to the Chief Executive for resolution in conjunction with the Leader of the Council. 

6.3
In relation to action between meetings, it is important to remember that the Council’s Constitution only allows for decisions (relating to the discharge of any of the Council’s functions) to be taken by the Committee or an Officer.  In the latter case such decisions may need to be taken in consultation with a Chairperson and Vice-Chairperson or some other Member of the Council.    The Constitution does not allow for such decisions to be taken by a Chairperson or indeed by any other single Member. 

6.4
The provisions of paragraphs 5.4 to 5.10 inclusively of this Protocol apply to the Chairs and Members of all the Council’s quasi-judicial and regulatory Committees, including the Standards Committee, just as they apply to the Chairs and Members of the Authority’s Executive Scrutiny and Select Committees.

7.
Officers and Party Groups

7.1
There is now statutory recognition for Party Groups and it is common practice for such groups to give preliminary consideration to matters of Council business in advance of such matters being considered by the relevant Council decision making body.  Party Groups therefore have an important part to play in the development of policy and the political management of the Authority.  In view of this it is in the interests of the Authority to support the effective operation of political groups insofar as Council business is concerned and Officers may therefore properly be called upon to support and contribute to deliberations by such groups. 

7.2
The support provided by Officers can take many forms, ranging from  a briefing meeting with a Chairperson or Spokesperson prior to a Cabinet or Committee meeting, to a presentation to a full party group meeting.  Whilst in practice such Officer support is likely to be in most demand from whichever party group is for the time being in control of the Council, such support is available to all party groups. 

7.3
Certain points must however be clearly understood by all those participating in this type of process.  Members and Officers alike, given the particular risks it can pose in terms of the impartiality of Officers.  In particular:-


a.
Political Group meetings, whilst they are an important part in the preliminaries to the decision-making process, are not formal decision-making bodies of the Council and, as such, are not empowered, even under the new constitutional arrangements, to make decisions on behalf of the Council.  Conclusions reached at such meetings do not, therefore, rank as Council decisions and it is essential that Members and Officer understand and interpret such decisions accordingly. 


b.
Any political group may request the Chief Executive or a Corporate Director of Service to attend a meeting of the group to advise on any particular matter relating to the authority.  Political groups may also request the Chief Executive or a Corporate Service Director to prepare written reports on matters relating to the authority for consideration by the group. 


c.
The Chief Executive or Corporate Director of Service may arrange for the attendance of a representative in his/her stead, or may decline to attend or to provide a representative where he/she is of the opinion that the particular issue is of such a political nature that it would be inappropriate to attend.  


d.
Officer support in these circumstances must not extend beyond providing information and advice in relation to matters of Council business and, where a report is presented, should be limited to a statement of material facts and identification of options and the merits and demerits of such options for the Council.  Officers must not be involved in advising on matters of party business or political implications.  They should remain politically neutral.  The observance of this distinction will be assisted if Officers are only expected to be present and remain in attendance at Group meetings when matters of Council business are being discussed. 


e.
Party Group meetings, whilst they form part of the preliminaries to Council decision making are not empowered to make decisions on behalf of the Council.  Conclusions reached at such meetings do not therefore rank as Council decisions and it is essential that they are not interpreted or acted upon as such; and


f.
Similarly, where Officers provide information and advice to a party group meeting in relation to a matter of Council business, this cannot act as  a substitute for providing all necessary information and advice to the relevant Council meeting when the matter in question is considered formally. 

7.4
Special care needs to be exercised whenever Officers are involved in providing information and advice to a party group meeting which includes persons who are not Members of the Council.  Such persons will not be bound by the Code of Conduct for Members (in particular, the provisions concerning the declaration of interests and confidentiality) and for this and other reasons Officers may not be able to provide the same level of information and advice as they would to a Members only meeting. 

7.5
Officers must respect the confidentiality of any party group discussions at which they are present in the sense that they should not relay the contents of any such discussions to another party group. 

7.6
Any particular cases of difficulty or uncertainty in this area of Officer advice to party groups should be raised with the Chief Executive who will then discuss them with the relevant Group Leader(s). 

7.7
All Members should appreciate that the only basis on which the Council can lawfully provide support services (eg personal computers, stationery, typing, printing, photocopying, transport etc) to Members is to assist them in discharging their role as Members of the Council.  Such support services must therefore only be used on Council business.  They should never be used in order to support Members in connection with any party political or campaigning activity or for Members private purposes.  In particular, Members should not personalize the stationery they receive from the Council by adding political logos or referring to themselves as a specific political party member or representative.  Members should also not ask Officers to provide support services other than those which are to be used for Council business purposes. 

7.8
All Members should comply with the provisions of the Protocols relating to the use of Personal Computers and other facilities and services. 

8.
Ward Members and Officers

8.1
Although all Members have a primary, overall responsibility and accountability to the Council as a whole, they also have a wider duty to represent their constituents and local communities. 

8.2
Ward Councillors should aim to ensure that the Council is aware of the views and interests of those people who elect them.  They may take a lead role in developing local networks of organisations and individuals, providing local interpretations of the  Community Strategy and the Council Plan and they may promote local democratic engagement.  The White Paper, Modern Local Government; In Touch with the People, described this role as follows:-


“each Councillor will become a people’s champion of their local community, defending the public interest in the Council. …… They will bring their constituents’ views, concerns and grievances to the Council through the Council’s structure.”

8.3
A community Member’s “champion role” has a number of key elements.  The following are some of the principal ones:-


Signposting – community Members know how the system works and who to contact.  They are well placed to advice local people about local issues and can point people in the right direction;


Monitoring – community Members can help local people to make progress by overseeing and intervening on their behalf;


Advocacy – community Members have the necessary status, skills and ability to tackle failure.  When things go wrong or break down, as elected representatives, they are well placed to intervene and to seek redress on behalf of local people; and 


Representing – community Members can spot emerging issues and trends.  They will know when a series of individual issues indicates that there is a real failure in the system that needs to be taken up by the Council itself and they can feed views into the local authority. 

8.4
Whichever of these roles Ward Councillors perform, they need to be properly supported if they are to be effective.  

8.5
The Democratic Services Unit and individual Democratic Services Officers will support Ward Councillors by (amongst other things) providing information and documentation (subject to the following paragraphs of the protocol regarding access to information and Council documents); undertaking research about local issues; putting them in contact with individuals and groups in their Wards and adjoining Wards; arranging Ward Surgeries and local meetings on their behalf; arranging informal meetings with Officers and other Members; highlighting issues of local interest through the Members Information Bulletin and by other means; ensuring access to Council meetings, agendas, minutes and facilities ; maintaining the Members’ Library; co-ordinating a support service in connection with computers and new technology at Members’ homes. 

8.6
All Officers should ensure that the Council’s Concordat for Communication and Consultation (see pages 59 to 64)  with Members is followed at all times. 

8.7
All Officers and, where appropriate, Members of the Cabinet should consult with Ward Members on issues which relate to their Ward.  Such issues may typically include:-

· changes in service delivery

· planning applications and proposals

· regeneration initiatives

8.8
All Officers should identify any issues which may have implications for more than one Ward and consult with all the Ward Members who may be affected. 

8.9
All Officers should always try to ensure, so far as it is reasonably practicable to do so, that Members have a realistic timescale in which to respond to consultation on matters affecting or relating to their Ward or constituents.  Where, however, urgent action is required to address a particular issue which, for instance, does not realistically allow time for Ward Members to consult their constituents, Officers should inform the Members concerned as soon as possible of any actions taken. 

8.10
All Officers acting within the remit of their delegated powers should ensure that they identify at an early stage any issues which should be drawn to the attention of Ward members or which should form part of a prior consultation exercise with them. 

8.11
Whenever a public meeting is organised by or on behalf of the Council to consider a local issue all the Members representing the Ward or Wards affected should as a matter of course be invited to attend the meeting.  Similarly, whenever the Council undertakes any form of consultative exercise on a local issue, the Ward Members should be notified at the outset of the exercise. 

9.
Members’ Access to Information and the Council Documents

9.1
Subject to the guidance contained in paragraphs 9.2 to 9.9 and to the Access to Information Procedure Rules set out at Part 4 of the Constitution, Members are free to approach any Council Service to provide them with such information, explanation and advice (about that Service’s functions) as they may reasonably need in order to assist them in discharging their role as Members of the Council.  This can range from a request for general information about some aspect of a Service’s activities to a request for specific information on behalf of a constituent.  Such approaches  should normally be directed to the relevant Corporate Director or another nominated Senior Officer of the Service concerned although this should not in any way prevent appropriate information gathering from taking place by means of contact with Ward, Estate or “Patch” Officers, in the usual way.  A Member may also, on application to the Director of Law and Democracy inspect any document which has been considered by the Council and be supplied with a copy of such document. 

9.2
As regards the legal rights of Members to inspect Council documents, these are covered partly by statute and partly by common law. 

9.3
Members have a statutory right to inspect any Council document which contains material relating to any business which is to be transacted at a Council, Cabinet in public or Committee meeting.  This right applies irrespective of whether the Member is a member of the Cabinet or Committee concerned and extends not only to reports which are to be submitted to the meeting, but also to any relevant background papers.  This right does not however apply to documents relating to certain items which may appear on the “Not for Publication” part of the agenda for meetings.  The items in question are those which contain exempt information relating to eg any individual; the financial or business affairs of any particular person (including the authority holding the information); any action taken or to be taken in connection with the prevention, investigation or prosecution of crime.  A Member should also not knowingly inspect and/or call for a copy of any document relating to a matter in which he/she is professionally interested or in which he/she has directly or indirectly any personal, prejudicial interest.  In addition, the Director of Law and Democracy or any Solicitor to the Council may decline to allow inspection of any document which is , or in the event of legal proceedings, would be protected by privilege arising from the relationship of Solicitor and Client. 

9.4
The common law right of Members is much broader and is based on the principle that any Member has a prima facie right to inspect Council documents so far as his/her access to the documents is reasonably necessary to enable the Member properly to perform his/her duties as a Member of the Council.  This principle is commonly referred to as the “need to know” principle. 

9.5
In some circumstances (eg a Committee Member wishing to inspect non-personal or non-confidential documents relating to the functions of that Committee) a Member’s “need to know” will normally be presumed.  In other circumstances (eg a Member wishing to inspect Council documents which contain personal or confidential information about third parties, such as Council Tenants) there will be a presumption against disclosure and a Member will be expected to justify the request in specific terms in order to make their “need to know” clear.  In certain cases, additional guidance regarding the circumstances when inspection may or may not be allowed may also have been approved by the Council eg the primary and secondary schools Admissions Protocol which prohibits/restricts the disclosure of information relating to parental preferences; the number of pupils or their position on the Holding Register; the number of successful or unsuccessful applicants and the reasons why a place at a school has or has not been allocated to a pupil. 

9.6
Whilst the exercise of this common law right principally depends therefore upon the Member’s ability to demonstrate that he/she has the necessary “need to know” and that there are no legitimate reasons for non-disclosure, a Member has no right to “a roving commission” to go and examine documents of the Council.  Mere curiosity is not sufficient.  The crucial question is the determination of the “need to know”.  The “need” is so that Members can perform their roles as Councillors.  It can be limited by conflict of interest, confidentiality and practicality.  The question as to whether a “need to know” has been reasonably and satisfactorily established must initially be determined by the particular Corporate Director of Service whose Service holds the document in question (with advice from the Director of Law and Democracy).  In the event of dispute, the question falls to be determined by the relevant Council body eg a Committee in connection with whose functions the document is held.  

9.7
As a general requirement, where a request to inspect or copy Council documents is likely to involve the significant use of resources, approval to the use of those resources should be requested by following the need to know determination procedure specified in the preceding paragraph. 

9.8
Whilst the term “Council document” is very broad and, prima facie,  includes for example any document produced with Council resources, it does not cover draft documents or documents which do not relate to business to be considered by or transacted at a Council, Cabinet or Committee meeting.  It is also accepted by convention that a Member of one party group will not have a “need to know” and therefore a right to inspect, a document which forms part of the internal workings of another party group. 

9.9
Further and more detailed advice relevant to particular circumstances regarding Members’ right to inspect Council documents may be obtained from the Director of Law and Democracy.

9.10
Finally any Council information provided to a Member must only be used by the Member for the purpose for which it was provided ie in connection with the proper performance of the Member’s duties as a Member of the Council.  Members necessarily acquire much information that has not yet been made public and is still confidential.  It is betrayal of trust to breach such confidences.  Members should never therefore disclose or use confidential information for the personal advantage of themselves or of anyone known to them, or to the disadvantage or the discredit of the Council or anyone else. 

9.11
The Freedom of Information Act 2000 has brought additional rights, responsibilities and safeguards regarding confidential information.  The Act became fully operational in January, 2005 insofar as the public right of access provisions are concerned.  A “Publication Scheme” has also been produced by the Council, and this can be accessed on the Council’s website at www.stockton.gov.uk 

10.
Non-Councillor Members of Council bodies

10.1
In accordance with legislative requirements, the Council has appointed diocesan and parent governor representatives to its Select Committees dealing with education functions and to the Executive Scrutiny Committee when considering education matters.  These representatives may only vote on education issues (as outlined in the Executive Scrutiny and Select Committee Procedure Rules),  although they may speak on non-education topics.  

10.2
In particular these representatives have the right to vote on any decision relating to schools maintained by the authority and pupils who attend local authority maintained schools or who are educated by the authority in some other way.  

10.3
These education representatives are also allowed to vote on matters which affect how funds which have already been earmarked for education are to be spent, such as:-

· How much of the education budget is devoted to schools compared to eg adult education;

· What proportion of the schools budget is retained centrally by the local education authority to provide services  for schools and pupils, and what proportion is delegated to individual school budgets;

· What proportion of the school budget retained centrally is devoted to each of the 4 main funding areas (school improvement, pupil access, special education provisions and strategic management) and how much is contributed to Government grants for other specific activities;

· The formula by which individual school budgets are calculated. 

10.4
Education representatives should not vote on:-

· Any decision which determines the local education authority’s total education revenue or capital budget;

· Any matter which would require the Council to raise the Council Tax;

· Any matter in which the representative has a prejudicial (which may include a pecuniary) interest or any other matter in which the representative has some direct interest.  This would include a direct impact on the school at which the representative is, or was, a parent governor or where the representative’s child or children are taught, for example, whether that school or another school should be given priority for the replacement of temporary classrooms. 

10.5
Other non-Councillor representatives have also been appointed to the Council’s Select Committees dealing with education matters, but with no rights to vote whatsoever.  The Council’s other Committees may also co-opt non-Councillor representatives without voting rights. 

10.6
All non-Councillor representatives appointed to the Council’s bodies, whether they have voting rights or not, should comply with the Council’s Code of Conduct for Members, particularly with regard to personal conduct; the declaration of interests; acceptance of gifts and hospitality; use of Council facilities and the basic principles of mutual trust and respect between Councillors and Officers. 

10.7
All non-Councillor representatives should abide by and be subject to the provisions of this Protocol insofar as they can sensibly be applied to them when fulfilling their duties as representatives on Council Committees. 

10.8
All non-Councillor representatives will be subject to the same requirements and restrictions as Members in respect of access to Council documents and information. 

11.
Publicity Material and Press Releases

11.1
The guiding principles as to the publication of publicity material and the issuing of press releases by local authority staff are to be found in the Local Government Act 1986 and the related Code of Conduct or Code of Recommended Practice on Local Authority Publicity as revised by the Secretary of State on 2nd April, 2001.  For practical purposes the LGIU publication The Right Side of the Law is adopted. 

11.2
The following is an extract from the 1986 Act:


“A local authority shall not publish any material which, in whole or in part, appears to be designed to affect support for a political party. 


In determining whether material falls within the prohibition regard shall be had to the content and style of the material, the time and other circumstances of publication and the likely effect on those to whom it is directed and in particular the following matters;

· whether the material refers to a political party or to persons identified with a political party or promotes or opposes a point of view on a question of political controversy which is identifiable as the view of one political party and not of another;

· where material is part of a campaign the effect which the campaign appears to be designed to achieve.”

11.3
A copy of the Code of Conduct or Code of Recommended Practice on Publicity is reproduced at pages 44 to 51 following. 

11.4
The Council is not therefore permitted to fund the publication of publicity material and/or  the production of press releases which are party political.  To assist in defining this the following checklist can be used:

· party political logos should not be used

· party political names should not be used except where they are  necessary in describing a position

· publicity should not be used to publicise individual Councillors unless they are acting on behalf of or representing the Council.

11.5
The names of non-executive Members, and a short quote from them, may be included in press releases relating to a ward –specific issue in their ward or, in  the case of Group Leaders, to a Council/Borough-wide issue.  This may only occur where the Members concerned are speaking on behalf of the Council or in support of Council policy. 

11.6
If these rules are respected there is no reason whatsoever as to why effective publications and other material cannot be produced and issued without contravening the law.  Such material can be written by paid officers and printed by the local authority. 

11.7
Any publication or press release which breaches any of the above will be deemed political and will need to be funded by the political party and Officers will not be able to participate. 

11.8
Members acting as spokespersons for the Council, when responding to the press and media and making public statements on behalf of the Council should liaise with the Authority’s Public Relations Officer on the form and content of any response or statement. 

12.
Correspondence

12.1
Correspondence between an individual Member and an Officer should not normally be copied (by the Officer) to any other Member unless a prior protocol to that effect has been agreed eg as in the case of advice on Members’ interests.  Where exceptionally, without such agreement being in place, it is necessary to copy correspondence to another Member, this should be made clear to the original Member.  In other words, a system of “silent copies” should not be employed. 

12.2
Official letters on behalf of the Council should normally be sent out under the name of the appropriate Officer, rather than under the name of a Member.  It may be appropriate in certain circumstances (eg representations to a Government Minister) for a letter to appear under the name of a Member, but this should be the exception rather than the norm.  Letters which for example, create obligations or give instructions on behalf of the Council should never be sent out under the name of a Member. 

12.3
Correspondence between Officers and Members of Parliament should be copied to the Leader and Deputy Leader of the Council. 

12.4
Where correspondence is proposed to be copied to another member, or to any other person or body, and that correspondence contains, or includes as an attachment personal information regarding a third party (e.g. a constituent), copying should not take place in breach of the requirements of Data Protection Legislation.  Where there is any doubt in this respect, appropriate legal advice should be obtained before copying takes place.  

