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Introduction

I. I was appointed to the post of Independent Adjudicator for both England and Wales on 1 May
1998 and reappointed (for England only) on 1 April 2000. Since my appointment, a number of
issues have arisen which I think it would be useful to address in this circular. I am also taking this
opportunity (in paragraphs 2-8 below) to include a summary of my duties and the posts to which
the restrictions in the Local Government and Housing Act 1989 (the 1989 Act) apply.

The Adjudicator's remit

2. As you will be aware, the 1989 Act imposes restrictions on political activities by local
government staff. Section 3 provides for the appointment of a person (the Independent Adjudicator)
to undertake certain prescribed duties relating to these restrictions. These duties are:

. . to consider applications from local authority employees for exemption from political
restriction in respect of their posts;

. . where appropriate, to issue directions requiring a local authority to include a post in the list
of politically restricted posts it maintains; and

. .to give general advice, following consultation with appropriate parties, on the application
of criteria for designation of a politically restricted post.

Posts to which political restrictions under section 2 of the 1989Act apply

3. The purpose of Part I of the 1989 Act is to ensure that local authority employees who hold posts
involving duties of a politically sensitive nature cannot, at the same time, become or remain a
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member of another principal local authority. This policy stems from the long established tradition
that local government officers involved in advising elected members of their authority should be
seen to observe a policy of political neutrality.

4. This policy is important for two main reasons: It is essential to the functioning of the democratic
system that members of a local authority should be able to receive impartial advice from its
officers, and that its officers should not be influenced by any political bias in the implementation of
the authority's policies. It is also vital that members, and those who have elected them, should have
complete confidence that their officers will give impartial advice and will act impartially in
implementing the authority's policies.

5. In short, those in the business of giving advice to members meeting as the authority or of any
committee appointed by it, or ofpublic1y presenting and explaining council policy, are therefore
deemed to be "persons holding a politically restricted post". This term is defined in section 2(1) of
the 1989 Act and consists of three broad categories of local government officer:

(i) the head of the authority's paid service, the statutory and non-statutory chief
officers, the deputy chief officers, the authority's monitoring officer, political
assistants under section 9 of the 1989 Act, and any other person specified by the
authority in a list maintained in accordance with relevant powers set out in section
2(1)(g) of the 1989 Act;

(ii) those whose annual rate of remuneration exceeds the level specified in Section
2(2)(a) of the 1989 Act ("the prescribed level", currently spinal column point 44 of
the national scale) -but see paragraph 6 below which explains that it is
important to be clear that, ultimately, it is not a person's salary level which
determines whether their post is politically restricted.

(iii) those officers whose annual rate of remuneration is less than the prescribed
level but whose duties consist in, or involve, one or other of the duties identified in
Section 2 (3) of the 1989 Act, i.e.:

(a) giving advice on a regular basis to the authority themselves, to
any committee or sub-committee of the authority or to any joint
committee on which the authority are represented; and

(b) speaking on behalf of the authority on a regular basis to
journalists or broadcasters.

6. In relation to categories (ii) and (iii) above, the ultimate test of whether an individual post is, in
fact, politically sensitive, will depend on the nature of the duties the post regularly entails. Every
officer falling within these two categories may be entitled to exemption from political restriction if,
in summary, the nature of the duties of that post do not require the postholder to be politically
neutral.

7. With effect from 11 July 2001, the Local Authorities (Executive and Alternative
Arrangements )(Modification of Enactments and Other Provisions )(England) Order 2001 amended
section 2(3) of the 1989 Act. Accordingly, political restrictions also apply to those local
government staff whose posts entail giving advice on a regular basis to the executive of the
authority, or a committee or member of the executive.

8. The Minister for Local Government has also confirmed [during the Committee stage of 8 June
2000on the LocalGovernmentBill, nowthe LocalGovernmentAct 2000,] that it is the
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Government's belief that the principle of political restricted posts should be upheld. However. the
Government also recognises that following the European Court ruling. (Ahmed and Others v UK).
a review is needed to ensure that those restrictions bite at the right level. The review is to be taken
forward in consultation with the LGA. Employers Organisation and public sector unions.

The local authority "Certificate of Opinion"

9. One issue which has often delayed the application process is inaccurate wording in the local
authority "certificate of opinion" which the legislation requires should accompany an application to
the Independent Adjudicator. I have attached a model certificate to act as a guideline for local
authorities. It is necessary for the certificate of opinion to state "whether or not. in their opinion. the
duties of the post fall within subsection (3)" of the 1989 Act. It is clear from the wording of the Act
that "their opinion" means the opinion of the local authority.

10. For local authorities which are operating executive arrangements under the Local Government
Act 2000. the function of issuing a certificate of opinion is the responsibility of the authority's
executive and can be exercised in accordance with the provisions of the 2000 Act. including by
individual members of the executive and officers.

11. For local authorities which have not yet adopted a new constitution under the 2000 Act or
which are operating alternative arrangements. it remains open to the local authority to delegate the
function of issuing a certificate of opinion to an officer under section 101 of the Local Government
Act 1972.

12. The signing of the certificate of opinion should be delegated to an appropriate officer. By virtue
of section 234 of the 1972 Act. the certificate of opinion may be signed on behalf of the authority
by the proper officer of the authority. In my view. the authority's Monitoring Officer would be a
particularly appropriate officer to discharge this responsibility.

Giving advice on a regular basis to the authority themselves, to any committee or sub-
committee of the authority, to any joint committee on which the authority are represented, to
the executive of the authority, or to a committee or member of the executive

13. In relation to applications for exemption. it is sometimes suggested that because a postholder
gives advice to elected members on a regular basis. that officer's post is brought within the terms of
section 2 (3). This is not so. The advice which is given must be provided to the authority itself (i.e.
the full council); to a committee. sub-committee or joint committee; to the executive; or to a
committee or member of the executive.

14. Secondly. the sub-section refers to giving advice on a "regular basis". As my predecessor
pointed out in his Circular Letter No.4 of 3 December 1990. something more than an occasional
attendance to present a formal report to a committee is needed to establish that advice is given on a
regular basis. In cases of doubt it is useful to have a list of:

(i) the number of times over. say. the previous twelve months. that the post-holder
has provided a report to an individual member of the executive or either attended. or
provided a report for. those groups or individuals listed in paragraph 14; and

(ii) a description of the contents of such a report including whether the report
embodied advice or recommendations and whether the post holder was required to
speak at the meeting.

Overview and Scrutiny Committees
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