NOTE C

STOCKTON-ON-TEES BOROUGH COUNCIL

STANDARDS COMMITTEE

Allegations of Misconduct by Members

Local Determination by the Standards Committee

Introduction

Under the Local Authorities (Code of Conduct) (Local Determination) Regulations 2003 (“the  regulations”), Ethical Standards Officers (ESOs) can refer completed investigation reports to monitoring officers for Standards Committees to decide whether or not a member has failed to follow the Code of Conduct and, if so, what penalty should be applied, if any. 

This note (Note C) sets out the procedure which will be followed by the Council’s Standards Committee in its local determination of allegations of misconduct by members.  It applies to complaints about the conduct of all persons who are signatories to Stockton-on-Tees Borough Council’s (“the Council”) Code of Conduct for Members.  The signatories include elected members and co-opted persons with voting rights.  The note also applies to complaints about the conduct of all persons who are signatories to the Codes of Conduct of Town and Parish Councils within the Council’s administrative area. 

The person making the complaint is referred to in this procedure as the Complainant and the person against whom the complaint is made will be referred to as the Member.  No departure will be made from this procedure unless and until the Monitoring Officer  (the Director of Law and Democracy or such other Officer as may be appointed by the Council from time to time) has first notified the Member and the Complainant of the proposed variation to the procedure and the reasons for that variation.  

This note does not cover investigations at a local level.  The Office of the Deputy Prime Minister plans to issue more regulations to provide a framework for ESOs to refer matters to monitoring officers for investigation.  

The Local Determination Process

The main purpose of the Standards Committee’s hearing is to decide whether or not a member has failed to follow the relevant authority’s Code of Conduct and, if so, to decide whether or not any penalty should be applied and what form any penalty should take.  

ESO Referrals

The Standards Board for England carefully assesses all the allegations that it receives.  It considers, among other things, the seriousness of the allegation and makes a judgement as to whether or not the allegation should be investigated.  If The Standards Board for England believes an investigation is needed, it will pass the matter to an ESO. 

The Board’s current policy is that allegations of breaches of a Code of Conduct will generally be referred to an ESO for investigation unless:-

i.
the same or substantially similar allegation has already been considered, or investigated, by the Board and the new allegation raises no new issues, or substantially different or additional information from that already considered; or

ii.
the allegation is frivolous or vexatious or otherwise misconceived and discloses no substantive information which might amount to a breach of a Code;

iii.
the allegation is clearly trivial and does not warrant further investigation. 

ESOs work for The Standards Board for England but their responsibilities and powers are set out in the Local Government Act 2000.  Neither The Standards Board for England nor the Government can interfere with an investigation by an ESO. 

An ESO will investigate an allegation referred by The Standards Board for England to decide which of the following four findings is appropriate in the circumstances:

1. there is no evidence that the Member has failed to follow any part of the Code of Conduct;

2. no action needs to be taken in relation to the matters investigated;

3. the matter should be referred to the Monitoring Officer of the relevant authority for local determination; or 

4. the matter should be referred to The Adjudication Panel for England.

What ESOs might refer

At any point in an investigation the ESO may determine that the allegation should be referred to the Council’s Monitoring Officer (including allegations in relation to the conduct of a Parish or Town Councillor) where it is considered that the matter may be more appropriately handled locally.  

Matters that the ESO is likely to refer for local determination include:

· matters that are of an entirely local nature and do not affect broader national issues; and 

· matters that do not appear to need the heavier penalties available to The Adjudication Panel for England.

However, ESOs will refer matters on a case-by-case basis as all the relevant circumstances will need to be considered.  An ESO is unlikely to refer a case where it would be difficult  or inappropriate to try to resolve it locally, for example, if there is an allegation that serious bullying and harassment has taken place in the authority. 

When an ESO refers a matter to the Council’s Monitoring Officer, the Monitoring Officer must consider the ESO’s report and acquaint himself with its contents and then arrange for the Authority’s Standards Committee to consider the ESO’s report and determine the matter. 

Under the local determination regulations, an ESO will only refer a matter to the Standards Committee after completing his or her investigation.  The Standards Committee will not re-open the investigation.  However, the Member involved has the right to give relevant evidence to the Standards Committee and, if more evidence becomes available after the completion of the ESO’s investigation, the Standards Committee may consider that evidence during the course of its hearing. 

The purpose of the hearing is to test the robustness of the report of the investigation produced by the ESO, by examining the reasoning contained within the report and the quality of the evidence relied upon.  This calls for an inquisitorial approach by the Hearing Committee based on seeking information in order to identify potential flaws in the report and to clarify issues.  The Hearing Committee will control the procedure and evidence presented at the hearing, including the questioning of witnesses.

Conflicts of Interest

If the Monitoring Officer has a prejudicial interest in the matter that is referred to him by an ESO then he:-

· shall, as soon as reasonably practicable after the referral, give written notification of the nature of the interest to the ESO who referred the matter to him, to the Standards Committee, the Chief Executive, the Deputy Monitoring Officer, the Reporting Officer and the Head of Communications; and

· must not participate in the determination of the matter and must arrange for another suitably qualified and experienced person to replace him in providing advice in connection with the determination of the matter.  

· If the Monitoring Officer only becomes aware of a conflict of interest during the course of the hearing process, he shall, if necessary, suspend the process and/or withdraw from it, and arrange for a suitably qualified and experienced person to replace him in participating in the determination of the matter.  Written notification of the changes shall be given by the Monitoring Officer to the ESO who referred the matter to him, to the Standards Committee, to the Chief Executive, the Deputy Monitoring Officer, the Reporting Officer (if appointed) and the Head of Communications. 

The five Tees Valley Authorities are developing a protocol to provide mutual support in connection with the investigation and determination of complaints of alleged misconduct by Members and in relation to the provision of advice to the Councils’ Standards Committees.

Timing of the Standards Committee Hearing

The Standards Committee must hold a hearing in relation to an allegation within three months of the Monitoring Officer receiving the ESO’s report. 

When the Monitoring Officer receives a report, he or she will give a copy of that report to the Member concerned. 

Normally, hearings should take place at least 14 days after the Member who the allegation has been made about receives a copy of the ESO’s report from the Monitoring Officer.  However, the hearing can be held less than 14 days after the Member receives a copy of the ESO’s report if the Member agrees.  

If the Member concerned does not go to the hearing, the Standards Committee may consider the ESO’s report in the Member’s absence.  If the Standards Committee  is satisfied with the Member’s reason for not being able to come to the hearing, it will try to arrange for the hearing to be held on another date. 

If, however, the Standards Committee does not hear the matter within three months of receiving the ESO’s report, the Committee may be held to be failing in its legal duty and may face judicial review proceedings.  The Committee cannot refer the matter back to The Standards Board for England. 

Scheduling a Hearing

Except in complicated cases, the Standards Committee will aim to complete a hearing in one sitting or in consecutive sittings of no more than one working day in total.  When scheduling hearings, the Committee will bear in mind that late-night hearings are not ideal for effective decision-making.   It will be for the Administrative Support Officer and the Committee Chair to finalise the scheduling of the hearing as part of the pre-hearing process.

The Pre-Hearing Process

The Standards Committee’ pre-hearing process is set out in Note B.  

The Hearing

The Standards Committee aims to work fairly and in a way that encourages the confidence of members and the public.  The Committee’s hearing procedure is set out as Appendix 1 to this Note C and is intended to ensure that the Committee adopts a consistent approach to determining matters locally.  

Subject to this, the conduct of the hearing is largely at the discretion of the Committee, but it will be based on fairness and as far as possible, create an informal atmosphere.  Informality will be difficult to achieve if, for example, the hearing is tape-recorded and it is unlikely that it would be considered  appropriate to allow this to take place.  The taking of a shorthand transcription of the proceedings may however be considered to be an appropriate alternative.  The proceedings will, however, be inquisitorial rather than adversarial. 

No part of the proceedings will be allowed to take place or continue other than in the presence of all the Committee members.  The Member or his/her representative or the ESO and/or his/her representative and/or the Reporting Officer should never be left alone with the Committee in the absence of the other. 

If the Committee wish to vary the notified procedure because it is considered appropriate to do so, they will only do so after hearing the views of all the parties present and entitled to make representations.  

The Committee may exclude from the hearing, or part of it, any person whose conduct has disrupted or is likely, in the opinion of the Committee, to disrupt the hearing.  

Order of Business

The order of business at the Committee hearing will normally be as follows:-

· Quorum.  Prior to the hearing commencing the Proper Officer or his/her representative (ie the Clerk to the Committee) will confirm whether the Committee is quorate.  

· The Chair will welcome the parties and, amongst other things, will deal with the introduction of the Committee, Proper Officer (or his/her representative) , the Monitoring Officer or other  legal adviser to the Committee, the ESO and/or any representative of the ESO or the Reporting Officer, the Member, the Complainant and any representative of the Complainant.  A note for the Chair is attached at Appendix 5. 

· Disclosures or Conflicts of Interest, objections to any of the Committee members;

· Consideration as to whether to adjourn or to proceed in the absence of the Member, if the Member is not present;

· Representations from the ESO or his/her representative or (if appointed) the Reporting Officer and the Member (or his/her Representative) as to reasons why the Committee should exclude the press and public and, taking into account the categories of exempt information at Appendix 2 and the guidance at Appendix 3, determination by the Committee as to whether to exclude the press and public from the whole or any part of the hearing and what documents, if any, will not be made available for public inspection (where the Committee decides that it will not exclude the press and public nor restrict access to any documents, the Proper Officer shall at this point provide copies of the agenda and reports (not previously disclosed) to any members of the press and public who are present);

· The Committee will then seek to resolve any preliminary procedural issues or disputes not resolved during the pre-hearing process;

· The Committee will then usually move on to seek to resolve any disagreements of fact contained in the ESO’s report that have been identified in the pre-hearing procedure.  If there are any disagreements:-

· The procedure will usually be, in relation to each disputed fact to invite the ESO or his representative or the Reporting Officer to make submissions in support of the findings in the report and with the Committee’s permission to produce evidence in support of that finding including the calling of any necessary witnesses.  The Member or his representative may, with the Committee’s permission, have the opportunity to challenge any evidence produced by the ESO or his representative or the Reporting Officer.  

· The Member or his representative will then have the opportunity of making submissions and, with the Committee’s permission, to produce evidence, including the calling of necessary witnesses in support of those submissions. 

· The Committee at its discretion may at any time during this stage of the hearing question any of the parties or witnesses and may allow the ESO or his representative or the Reporting Officer to challenge any evidence put forward by the Member’s witnesses.

· The Member, the Complainant nor any representative of either party will only be permitted to question any other party or witnesses  through the Chair of the Committee

· Where appropriate the Reporting Officer will make representations on behalf of the Complainant to the Committee.

· In some cases where several matters of fact are being disputed, it may be more convenient for the ESO’s statement of facts as a whole to be proved rather than for the hearing to proceed on a fact-by-fact basis. 

· Where the Member disagrees with any findings of fact without having given prior notice of the disagreement, the Committee will consider the Member’s reasons for this not being mentioned before the hearing and decide how best to proceed. 

· The Committee will usually adjourn to another room to deliberate on the submissions and evidence presented, after which it will announce its findings of fact. 

· The Committee will next seek to establish whether the facts do lead to the conclusion that there has been a breach of or a failure to comply with the relevant Code of Conduct if that has not been admitted by the Member.  The procedure will be that:-

· The Member (or his representative) will be invited to make submissions as to why on the facts as found the Committee should come to the view that no failure to comply with the Code should be found 

· The ESO or his representative or the Reporting Officer will be given the opportunity of responding to those submissions, and making representations. 

· The Committee at its discretion may at any time during this stage of the proceedings question anyone involved on their representations. 

· As before the Member, the Complainant nor any representative of either party will only be permitted to directly question any other party or witnesses through the Chair 

· Where appropriate any representations from the Complainant will be presented to the Committee by the Reporting Officer.

· The Member will be given an opportunity of addressing relevant closing submissions to the Committee as to whether there has been a failure to comply with the Code of Conduct.  

· At the conclusion of this part of the hearing the Committee will, after a further retirement announce its decision on whether or not there has been a breach of or a failure to comply with the relevant Code of Conduct.  

· Where the Committee determines that no breach of, or failure to comply with the relevant Code of Conduct has occurred, it can consider whether any recommendations should nevertheless be made to the relevant authority or authorities. 

· Where the Committee has found that a failure to comply with the Code of Conduct has occurred:-

· The ESO or his representative or the Reporting Officer will be invited to make submissions on what action the Committee should take. 

· The Member (or his representative)  will also be invited to make submissions on what action the Committee should take.  

· The Committee may question both parties and take appropriate legal advice. 

· The Committee will then adjourn into another room to consider whether to take any action against the Member and what form such action should take, and will then return and the Chair will advise the ESO or the Reporting Officer, the Complainant and the Member of the decision as to whether any action is to be taken against the Member and, if so, what action has been decided to be taken against the Member.  

· The Committee will then  consider whether there are any other recommendations which the Committee should make to the Council or other relevant authority arising from their consideration of the allegation, for example for reviewing or reconsidering any decision which was the subject of the breach of the Code of Conduct, for rectifying any deficiency in the Council’s decision-making procedures or for preventing or deterring any breach of the Code of Conduct in the future.  Recommendations to the Council might include recommending that the Member’s basic allowance be fully or partly withheld, where the Member has been fully or partially suspended; that travel and subsistence allowances are withheld from the Member where he or she has been suspended from duties or responsibilities which attracted those allowances; that a special responsibility allowance is withheld (fully or partly) where the Member concerned has been fully or partly suspended from any duties or responsibilities attracting such an allowance and that where the Member is a co-optee, the co-optee’s allowance is withheld where he or she has been partially or fully suspended from his/her duties. 

· The Committee will announce its decision on the day and will also normally provide a short written decision on that day.  A full written decision will be issued as soon as reasonably possible after the hearing.  

The Standards Committee

The Standards Committee may now delegate (allocate responsibility for) determination of a case to a sub-committeeThe Committee will, however, need to meet before a hearing in order to agree which members will sit on the hearing Committee.  

It is intended that only a small number of members (ideally five) will, wherever possible, take part in the determination as it is fairer and more efficient to hold a hearing before a small group. 

Under the law at present, at least three members of the Standards Committee, including at least one of whom is an independent member of the Committee, must be present at each meeting.  This will, therefore, represent the quorum for the Committee hearing.  Where a case relates to a parish councillor, one of the Committee members present must be a parish councillor.   The quorum for such a (Sub) Committee will also be 3.

Under no circumstances can a hearing continue if the number of the Committee members drops below three at any stage during the hearing or if at least one independent member and one parish representative (where a parish matter is being considered) are not present at any time.  The only exception to this, in the case of independent members, is where at least one independent member would have been present for the duration of the Committee hearing but for the fact that he or she was prevented or restricted from participating in any business of the Council by virtue of the Council’s Code of Conduct.  In which event the requirement for at least one independent member to be present shall not apply.  This exception would not, however, enable a hearing to continue if the absence of the independent member results in only two other Committee members being present at any time.  Once a hearing has begun, no Committee member may be substituted by a new member for any reason.  

It is essential that when it is determining a case the Standards Committee is recognised as truly fair and politically unbiased, so that members of the public and of the Council have confidence in its procedures and findings. 

To encourage confidence and remove any perception of political interference, it is proposed that one of the independent members of the Standards Committee will chair the hearing and that where two or more Members of the Council are chosen to sit on the Committee, at least two political groups are represented on the Committee.

Where a person chosen to be a member of the Committee is unable to attend a hearing, the Administrative Support Officer will, in liaison with the Committee Chair, arrange for a substitute member of the Committee to attend the hearing.  The substitute member will be briefed about the matter by the Administrative Support Officer.

Representatives

The Member concerned may choose to be represented by counsel or a solicitor, or any other person they wish. If the Member wants to have a non-legal representative, he or she must tell the Standards Committee in advance.  The Standards Committee will normally give permission for members to be represented by any person they choose, but it may refuse permission if the proposed representative is directly involved in the matter being determined. 

The Standards Committee may also choose to withdraw its permission to allow a representative if that representative disrupts the hearing.  However, an appropriate warning will usually be enough to prevent more disruptions and will normally be given before permission is withdrawn. 

Witnesses

Although the Member involved is entitled to call any witnesses he or she wants, the Standards Committee may limit the number of witnesses if it believes the number proposed to be called is unreasonable. 

The Standards Committee also has the right to govern its own procedures as long as it acts fairly.  For this reason, the Standards Committee may choose not to hear from certain witnesses if it believes that they will simply be repeating evidence of earlier witnesses or if a witness will not be providing evidence that will assist the Standards Committee to reach its decision. 

The calling of character witnesses is at the discretion of the Committee, but will normally be allowed unless there is good reason to refuse. 

It is for the Committee to decide whether any witnesses, having given evidence, should remain for the remainder of the presentation of the case.  This may assist the informality of the proceedings but it may not always be desirable.  

If a request is made to produce additional witnesses at a late stage in the pre-hearing process or at some point during a hearing, it will be necessary for the Monitoring Officer or other legal adviser to the Committee to assess whether the evidence they will produce is relevant to the proceedings.  If it is considered to be relevant or the Committee so decides in the event of a disagreement, it may be necessary for the hearing to be postponed or adjourned to a new date to allow the other party to the proceedings to consider the new evidence. 

Evidence

The Standards Committee controls the procedure and evidence presented at a hearing, including the way witnesses are questioned. 

The Member concerned will, however, be allowed to make representations, either verbally or in writing. If the Member prefers, these representations can be made through his or her nominated representative.  The Member will also be given the opportunity to give evidence to the Standards Committee and call witnesses to give evidence. 

In many cases, the Standards Committee may not need to consider any evidence other than the ESO’s report.  If more evidence is needed or if people do not agree with certain findings of fact in the ESO’s report, the Standards Committee may need to hear from witnesses.  Such witnesses may include the Complainant.

The Standards Committee can question witnesses directly.  It can also allow witnesses to be questioned by the Member who the allegation has been made about or the ESO, or their representatives.  The Standards Committee will, however, ask that these questions be directed through the Chair.  

The Committee may receive evidence of any fact which appears to the Committee to be relevant notwithstanding that such evidence would be inadmissible in proceedings before a Court of law, but will not refuse to admit any evidence which is admissible at law and is relevant.

The Committee will need to satisfy itself that it has sufficient information upon which to take each of its decisions, and it may therefore further question the ESO or (if appointed) the Reporting Officer, the Complainant, the Member and any witnesses, at any time in order to obtain sufficient information to enable it to come to a decision on an issue.  In particular, the Committee may, at any time, seek independent corroboration of matters where these are relevant to the subject matter of the hearing. The Committee may also consider it appropriate to adjourn a hearing where an investigation report or other evidence does not address all of the issues relevant to the allegation of misconduct which the Committee considers it reasonably should, in order to allow further enquiries to be made and additional evidence to be produced regarding the issues in question.

When any hearing is adjourned in order that further information or evidence may be obtained, the Chair of the Committee may give directions regarding the disclosure of such information or evidence to, and the filing of comments on such information or evidence by, the parties prior to the resumption of the hearing. 

At any stage in its deliberations the Committee may return to ask any further questions of the ESO or the Reporting Officer, the Complainant, the Member or to seek legal advice.  .

Legal Advice

The Committee may at any time seek legal advice from the Monitoring Officer or other legal adviser.  Such advice will usually on all occasions be given in the presence of the ESO or the Reporting Officer and the Member.  Where legal advice is given in the absence of the ESO or the Reporting Officer and/or the Member, where necessary the legal adviser will subsequently explain to one or both of them what the issues were upon which advice was sought and what advice was given. 

Non-Cooperation

Where the ESO or the Reporting Officer has reported that any officer or member of a local authority has failed to co-operate with the investigation, the Committee shall consider whether to make a formal complaint to the Standards Board or to the employing authority about such failure to co-operate.  

The Finding of the Standards Committee

Following its hearing, the Standards Committee can make one of the following findings:-

· the Member has not failed to follow the authority’s Code of Conduct;

· the Member has failed to follow the authority’s Code of Conduct, but  no action needs to be taken; or

· the Member has failed to follow the authority’s Code of Conduct and should be penalised. 

A Decision not to impose a Penalty 

The circumstances where such a decision may be appropriate may include one or more of the following:-

· a very minor, technical breach of the Code of Conduct; 

· an inadvertent failure to abide by the Code of Conduct; 

· an acceptance that despite the absence of any penalty there is not likely to be any further failure to comply with the Code on the part of the Member. 

Penalties

If the Standards Committee finds that a Member has failed to follow the Code of Conduct and that he or she should be penalised, it may do any one or a combination of the following:-

· censure the Member.  This is the only form of penalty available when dealing with a person who is no longer a Member of the authority;

· restrict the Member’s access to the resources of the relevant authority for up to three months, which could include limiting his or her access to the premises of the relevant authority; 

· suspend or partly suspend the Member for up to three months; or 

· suspend or partly suspend the Member for up to three months on the condition that the suspension or partial suspension will end if the Member apologises in writing, receives any training, or takes part in any conciliation that the Standards Committee orders them to.  Conciliation involves an independent person helping the relevant people to try to reach an agreement on the matter set out by the Standards Committee. 

Suspension or partial suspension will normally start immediately after the Standards Committee has made its decision.  However, if the Standards Committee chooses, the penalty may start at any time up to six months following its decision.  This may be appropriate if the penalty would otherwise have little effect on the Member, for example, in the case of a suspension or partial suspension, if there are no authority or committee meetings which the Member would normally go to in the period following the conclusion of the hearing. 

Periods of suspension or partial suspension set by the Standards Committee will not count towards the six-month limit  for absences from authority meetings, after which a member would normally be removed from office under Section 85 of the Local Government Act 1972. The Standards Committee may also consider making recommendations to the Council.  Recommendations to the Council might include recommending that the Member’s basic allowance be fully or partly withheld, where the Member has been fully or partially suspended; that travel and subsistence allowances are withheld from the Member she he or she has been suspended from duties or responsibilities which attracted those allowances; that a special responsibility allowance is withheld (fully or partly) where the Member concerned has been fully or partly suspended from any duties or responsibilities attracting such an allowance and that where the Member is a co-optee, the co-optee’s allowance is withheld where he or she has been partially or fully suspended from his/her duties. 

Deciding a Penalty

When deciding a penalty, the Standards Committee’s aim will be to make sure that it is reasonable and in proportion to the Member’s behaviour.  Before deciding what penalty to set, the Standards Committee will consider the following questions, along with any other relevant circumstances. 

· What was the Member’s intention?  Did the Member know that he or she was failing to follow the Code of Conduct?

· Did the Member get advice from officers before the incident?  Was that advice acted on in good faith?

· Has there been a breach of trust?

· Has there been financial impropriety (for example, improper expense claims or procedural irregularities)?

· What was the result of failing to follow the Code of Conduct?

· How serious was the incident?

· Does the Member accept he or she was at fault?

· Did the Member apologise to the relevant people?

· Has the Member previously been warned or reprimanded for similar misconduct?

· Has the Member failed to follow the Code of Conduct before?

· Is the Member likely to do the same thing again?

So, for example, if the Member has repeatedly or blatantly misused the authority’s information technology resources, the Standards Committee may consider withdrawing those resources from the Member. 

Suspension may be appropriate for more serious cases, such as those involving:

· bullying officers;

· trying to gain an advantage or disadvantage for themselves or others; or 

· dishonesty or breaches of trust.

Penalties involving restricting access to an authority’s premises or equipment will be set so that they do not unnecessarily restrict a Member’s ability to carry out his or her responsibilities as an elected representative or co-opted member. 

There may be other factors, specific to the local environment, that the Standards Committee may also consider relevant when deciding what penalty to set. 

When deciding on an appropriate penalty, the Standards Committee will, where it is considered appropriate, consider decisions made by other Standards Committees and case tribunals drawn from The Adjudication Panel for England that deal with similar types of cases. 

Notice of the Standards Committee’s findings

The Standards Committee will announce its decision at the end of the hearing, and will, wherever reasonably practicable, make a short written decision available on the day of the hearing to the relevant people referred to below.  The full written decision will also be prepared, wherever reasonably practicable, in draft on the day of the hearing.  The officer providing administrative support to the Committee will normally also prepare minutes of the hearing.  

As soon as is reasonably practicable after the hearing and if possible by no later than two weeks from the hearing, the Standards Committee will give its full written decision to all of the relevant people.  These relevant people include:

· the Member who is the subject of the finding; 

· the ESO concerned;

· the Reporting Officer;

· the Standards Committees of any other authorities concerned;

· any town or parish councils concerned; and 

· any person who made the allegation. 

Copies will also be provided to the Chief Executive; the Deputy Monitoring Officer and the Head of Communications.  

Making the Findings public

The Standards Committee will also arrange for a summary of the decision and reasons for that decision to be published in one or more newspapers that are independent of the Council or other authorities concerned and circulating in the area of the Council or those other authorities. 

If the Standards Committee finds that a Member did not fail to follow the authority’s Code of Conduct, the public summary will say this, and will give reasons for this finding.  In these cases, the Member involved will also be entitled to ask that no summary of the decision should be passed to  local newspapers. 

If the Standards Committee finds that a Member failed to follow the Code of Conduct, but that no action is needed, the public summary will say that the Member failed to follow the Code, outline what happened and give reasons for the Standards Committee’s decision not to take any action. 

If the Standards Committee finds that a Member failed to follow the Code of Conduct and it sets a penalty, the public summary will say that the Member failed to follow the Code of Conduct, outline what happened, explain what penalty has been set and give reasons for the decision made by the Standards Committee. 

The Standards Committee’s reports and minutes will be available for public inspection for six years after the hearing.  However, sections of documents relating to parts of the hearing that were held in private will not have to be made available for public inspection.  

Full Written Decision Format

The Standards Committee will use the following format for its full written decision.  

The front cover of the Standards Committee’s full written decision will include:

· the name of the authority; 

· the name of the member who the allegation has been made about; 

· the name of the person who made the original allegation (unless there are good reasons for keeping his or her identity confidential); 

· case reference numbers for the principal authority and The Standards Board for England;

· the name of the Standards Committee member who chaired the hearing; 

· the names of the Standards Committee members who took part in the hearing; 

· the name of the Monitoring Officer;

· the name of the ESO who referred the matter; 

· the name of the Reporting Officer;

· the name of the clerk of the hearing or other administrative officer;

· the date of the hearing; and 

· the date of the report.

The detail of the Standards Committee’s full written decision will include:

· a summary of the allegation; 

· the relevant section or sections of the Code of Conduct; 

· a summary of the evidence considered and representations made;

· the findings of fact, including the reasons for them; 

· the finding as to whether or not the member failed to follow the Code of Conduct, including the reasons for that finding;

· the penalties applied, if any, including the reasons for any penalties; and 

· the right of appeal.

Defamation

A defamatory statement is a statement which tends to lower a person in the estimation of right thinking members of society generally or to cause him to be shunned or avoided or to expose him to hatred, contempt or ridicule, or to disparage him in his office, profession, calling, trade or business. 

In defamation, privilege constitutes a defence. 

Both at common law and by statute, the law recognises two levels of privilege:-

(i)
absolute privilege, which applies only to occasions and reports of high public importance; words published or reported on such occasions can never be the subject of suit, even if the defendant was actuated by express malice; 

(ii)
qualified privilege, which applies to a far wider range of occasions and reports; if the defendant establishes that his words are protected by qualified privilege, strict liability ceases to apply and the plaintiff must prove that the defendant was actuated by express malice.  

Express or actual malice is ill will or spite towards the plaintiff or improper motive in the defendant’s mind which is his sole or dominant motive for publishing the words complained of.  The fact that the defendant did not believe that what he said was true is usually conclusive evidence of malice to rebut the defence of qualified privilege.  

When conducting an investigation or dealing with a determination the Monitoring Officer and the ESO (or their representatives) and the Reporting Officer have absolute privilege under the law of defamation, in terms of any oral or written statement made during the course of investigation or determination. 

Standards Committee Members and the Member complained about will have qualified privilege insofar as any oral or written statements made during the course of a local determination hearing are concerned. 

Members of the public attending a Standards Committee hearing will not, however, be able to have recourse to the defence of qualified privilege. 

Confidentiality

No member or officer of the Council shall disclose any information which he/she has been provided with or obtained in the course of an investigation or determination whether in accordance with or in pursuance of this Procedure or otherwise, except in the circumstances set out below.

The circumstances referred to above are as follows:-

· the disclosure is made for the purposes of enabling the ESO or other Investigating Officer to conduct the investigation or otherwise to carry out his/her functions or for the Standards Committee to carry out its functions in relation to the matter; or 

· the person to whom the information relates has consented to the disclosure; or 

· the disclosure is made in pursuance of a statutory requirement for disclosure; or 

· the information has previously been disclosed to the public with lawful authority; or 

· the disclosure is made to the Audit Commission for the purposes of any function of the Audit Commission under the Audit Commission Act 1998; or 

· the disclosure is for the purpose of criminal proceedings in the UK and the information in question was not obtained as a result of personal enquiries of the person subject to the criminal proceedings. 

Public Access to Hearings and Documents

The Standards Committee’s hearings will be held in public wherever possible, in order to make sure that the hearing process is, and is seen to be open and fair. 

Confidential Information and “Exempt Information”

The regulations state that a modified version of the rules about access to information contained in Part VA of the Local Government Act 1972 will apply to Standards Committees making local determinations.  This means that there is a clear presumption that hearings should be held in public.  There are, however, two circumstances in which hearings (or parts of hearings) can or should be held in private. 

1. A hearing must be held in private where this is necessary to prevent confidential information being revealed.  Confidential information means information that has been provided by a Government Department under the condition that it must not be revealed, as well as information that cannot be revealed under any legislation or by a court order. 

2. The law also gives the Standards Committee the power (ie a discretion) to hold a private meeting to prevent “exempt information” being revealed to the public.  The categories of “exempt information” are those set out in Schedule 12A to the Local Government Act 1972 (as set out at Appendix 2 to this Note).  Appendix 2, as provided for in the regulations, also includes  four other categories of “exempt information”. 

a.
Information relating to the personal circumstances of any person. 

b.
Information which must be kept confidential, for example, under a contract. 

c.
Information relating to national security

d.
The deliberations of the Standards Committee when hearing matters referred by an ESO. 

The rules about confidential information are different from the rules about “exempt information”.  The Standards Committee must hold some parts of a meeting in private where confidential information is likely to be revealed.  However, it has the discretion to decide whether or not to exclude the public if “exempt information” may be revealed. 

Deciding to withhold “Exempt Information”

In accordance with the guidance at Appendix 3 of this Note, the Standards Committee will carefully consider any request or proposed decision to withhold exempt information from the public.  

If the Standards Committee decides to exclude the public to prevent “exempt information” being revealed, it will, wherever reasonably practicable, only exclude the public for part of the proceedings.  For example, if a witness’ evidence is likely to reveal “exempt information”, the public will only have to be excluded while that witness is giving evidence. 

If evidence is heard in private, those involved will be warned not to mention that evidence during the public parts of the hearing, or outside the hearing.  The Standards Committee may also need to use appropriate initials to protect the identity of witnesses during the hearing and in any public documentation. 

Access to Documents

The statutory rules about access to information which apply to Standards Committees do not simply relate to public attendance at hearings.  They also establish the general principle that the agenda and reports to be discussed should be made available for public inspection before and during a hearing.  Copies of the agenda, reports and minutes of a hearing, as well as any background papers, must also be available for public inspection for a specific period of up to six years after that hearing has taken place.  The ESO’s report will be one of the reports before the Standards Committee. 

The Regulations also state that the agenda, reports and minutes of district and unitary authority Standards Committee meetings must be sent to any town or parish councils involved. 


Normally, the agenda and reports for a meeting must be made available to the public before the meeting.  However, an Officer appointed by the authority (the Proper Officer or an Officer acting on his behalf) has the power provisionally to prevent a report or any part of a report being made public if it relates to a part of the meeting which, in his or her opinion, is likely to be held in private.   This power will be exercised where one of the people involved has requested that a document be kept confidential.   Where the Proper Officer, or other Officer on his behalf, considers that the ESO’s report and/or any other documents are likely to disclose “exempt information”, and in consequence that it is likely that the Committee hearing will, during consideration of these papers, not be open to the public, he will not provide copies of those papers to the press or public or permit inspection thereof by the press or public in advance of the meeting.  Where the Proper Officer considers that the ESO’s report and/or any other documents are likely to disclose “exempt  information” falling within Paragraphs 1 to 6, 9, 11, 12 or 14 of Schedule 12A of the Local Government Act 1972, he will not provide copies of those papers to, nor permit inspection thereof by, any member of the Council other than the members of the Standards Committee, the Member and the Complainant in advance of the meeting.  

After a hearing, sections of the Committee’s reports which relate to parts of the hearing held in private will not have to be made available for public inspection.  The same principle applies to the minutes of any hearing. 

When considering whether to exclude the public from a hearing, the Standards Committee will also specify which reports or parts of the reports before the Committee  are not to be made available for public inspection. 

Miscellaneous

The Chair of the Standards Committee, after consultation with the Monitoring Officer, has power to extend any of the time limits set out in this procedural guidance. 

Appeals to The Adjudication Panel for England

The Member who is the subject of a Standards Committee finding may apply in writing  to the President of The Adjudication Panel for England for permission to appeal against that finding.  A copy of the Panel’s Application Form for Permission to Appeal is attached at Appendix 6.  The contact details are:-


The Adjudication Panel for England


23 Victoria Avenue


Harrogate


North Yorkshire


HG1 5RD


Telephone:
01423 538783


Facsimile:
01423 525164


E-mail:
enquiries@adjudicationpanel.co.uk



Website:
www.adjudicationpanel.co.uk
The President must receive the Member’s written application within 21 days of the Member receiving notice of the Standards Committee’s decision.  In this application, the Member must outline the reasons for the proposed appeal and whether or not he or she wants the appeal carried out in writing or in person. 

When deciding whether or not to grant permission to appeal, the President will consider whether or not there is a reasonable chance of the appeal being successful, either in whole or in part.  

The President will give the Member concerned his or her written decision within 21 days of receiving the application.  The President will also give his or her written decision to:

· the ESO concerned;

· the Standards Committee that made the original finding;

· the Standards Committees of any other authorities concerned;

· any parish councils concerned; and 

· any person who made the allegation.

If the President refuses to give permission, he or she will explain the reasons for that decision. 

Appeal Tribunals

If permission is granted, the President of The Adjudication Panel for England will arrange for a tribunal to deal with the Member’s appeal.  The tribunal will be made up of at least three members appointed by the President and may include the President. 

Any member of The Adjudication Panel for England with an interest in the matter may not be a member of the appeal tribunal.  Likewise, any member of The Adjudication Panel for England who has been a member or officer of the authority concerned within the last five years cannot take part. 

If the Member does not agree to have the appeal carried out in writing, the appeal tribunal will hold a hearing.  The tribunal must give the Member at least 21 days’ notice of the date of the hearing. 

The Member can be represented at the appeal hearing by Counsel, a solicitor or any other person they choose.  If the Member wants to have a non-legal representative, the Member must get permission from the tribunal beforehand, who may prevent that person acting as a representative if he or she is directly involved in the case. 

The appeal tribunal can decide its own procedures.  It is likely, however, that both the ESO and the Standards Committee will be given the opportunity to make representations in relation to the appeal and, in an appropriate case, to go to or be represented at the appeal hearing.  

If the Member agrees to have the appeal carried out in writing, the tribunal may still decide to hold a hearing at which the Member can attend in person and be represented as outlined above.  However, the tribunal may choose to carry out the appeal entirely through written representations. 

If, after being given reasonable notice, the Member fails to go to or be represented at an appeal hearing, the tribunal may determine the matter in the Member’s absence.  However, if the tribunal is satisfied that there is a good reason for the Member’s absence, it should postpone the hearing to another date. 

Outcome of the Appeal

The appeal tribunal will consider whether or not to uphold or dismiss the finding or part of the finding made by the Standards Committee. 

If the tribunal upholds the Standards Committee’s finding, or part of the finding, it may; 

· approve the penalty set by the Standards Committee;

· require the Standards Committee to set a penalty if it has not already done so; or

· require the Standards Committee to set a different penalty to that already set. 

If the tribunal dismisses the finding of the Standards Committee, the decision and any resulting penalty will no longer apply.  The Standards Committee must act on any directions given by the appeal tribunal. 

Notice of the Appeal Tribunal’s Decision

The appeal tribunal will give written notice of its decision to:

· the member who is the subject of the decision;

· the ESO concerned;

· the Standards Committee that made the original finding; 

· the Standards Committees of any other authorities concerned; 

· any parish councils concerned; and 

· any person who made the allegation. 

The tribunal will also publish a summary of its decision in one or more of the newspapers circulating in the area of the Council or other authorities concerned. 

Costs

Members are responsible for meeting the cost of any representation at a Standards Committee hearing or appeal tribunal. 

APPENDIX 1

The Hearing Procedure for the Standards Committee

The Standards Committee needs to have an efficient and effective hearing process.  This will help the Committee to deal with all the issues that need to be resolved in a way that is fair to the member the subject of the allegation. 

This procedure is intended to give the Standards Committee a consistent approach to determining matters locally.  

It is consistent with the principles in the Standards Board’s guidance on the local determination of misconduct allegations by Standards Committees.  

Interpretation

1. “Member” means the member of the authority who is the subject of the allegation being considered by the Standards Committee, unless stated otherwise.  It also includes the member’s nominated representative. 

2. “Investigator” means the Ethical Standards Officer (ESO) who referred the report to the authority, and includes his or her nominated representative. 

3. “Reporting Officer” means the person (if any)  appointed to conduct the presentation of the matter in liaison with and in the absence of the Investigator.

4. “Complainant” means the person who referred the allegation to the Standards Board.

5. “Committee” also refers to “a standards sub-committee”. 

6. “Legal Adviser” means the officer responsible for providing legal advice to the Standards Committee.  This may be the Monitoring Officer, another legally qualified officer of the authority, or someone appointed for this purpose from outside the authority. 

Representation

7. The member may be represented or accompanied during the meeting by a solicitor, counsel or, with the permission of the Committee, another person. 

Legal Advice

8. The Committee may take legal advice from its legal advisor at any time during the hearing or while they are considering the outcome.  The substance of any legal advice given to the Committee will be shared with the Member and the Investigator  or the Reporting Officer if they are present. 

Voting

9. Each member of the Committee shall have one vote, and all matters/issues will be decided by a simple majority of votes cast with the Chair having a second or casting vote should that be needed.  Abstentions will not be permitted.    The Committee’s decision will record whether it was unanimous or taken by a majority.  

Quorum

10. The Proper Officer or his/her representative will confirm whether the Committee is quorate.  

Setting the Scene

11. After all the members and everyone involved have been formally introduced and any apologies have been notified, the Chair of the Committee will explain how the Committee is going to handle the hearing.   The order of business will usually be as set out in the local determination procedure note (C).  

Preliminary Procedural Issues

12. The Committee will then resolve any issues or disagreements about how the hearing should continue, which have not been resolved during the pre-hearing process. 

Making Findings of Fact

13. After dealing with any preliminary issues, the Committee will then move on to consider whether or not there are any significant disagreements about the facts contained in the Investigator’s report. 

14. If there is no disagreement about the facts, the Committee can then move on to the next stage of the hearing. 

15. If there is a disagreement, the Investigator, if present, or the Reporting Officer will be invited to make any necessary representations to support the relevant findings of fact in the report.  This may include representations on behalf of the Complainant where appropriate.  With the Committee’s permission, the Investigator or the Reporting Officer may call any necessary supporting witnesses to give evidence.  Such witnesses may include the Complainant.  The Committee may give the Member an opportunity to challenge any evidence put forward by any witness called by the Investigator or the Reporting Officer. 

16. The Member will then be given the opportunity to make representations to support his or her version of the facts and, with the Committee’s permission, to call any necessary witnesses to give evidence. 

17. At any time, the Committee may question any of the people involved (including the Complainant) or any of the witnesses, and may allow the Investigator or the Reporting Officer (and the Complainant through the ESO or the Reporting Officer) to challenge any evidence put forward by witnesses called by the Member. 

18. If the Member disagrees with most of the facts, the Committee may ask the Investigator or the Reporting Officer to start by making representations on all the relevant facts, instead of discussing each fact individually. 

19. If the Member disagrees with any relevant fact in the Investigator’s report, without having given prior notice of the disagreement, he or she will be required to give good reasons for not mentioning it before the hearing.  If the Investigator is not present (and notwithstanding the presence of the Reporting Officer), the Committee will consider whether or not it would be in the public interest to continue in his or her absence.  After considering the Member’s explanation for not raising the issue at an earlier stage, the Committee may then:-

a.
continue with the hearing, relying on the information in the Investigator’s report;

b.
allow the Member to make representations about the issue, and invite the Investigator or the Reporting Officer to respond and call any witnesses, as necessary; or 

c.
postpone the hearing to arrange for appropriate witnesses to be present, or for the Investigator to be present if he or she is not already. 

20. The Committee will usually move to another room to consider the representations and evidence in private. 

21. On their return, the Chair will announce the Committee’s findings of fact. 

Did the Member fail to follow the Code?

22. The Committee will then consider whether or not, based on the facts it has found, the Member has failed to follow the (relevant) Code of Conduct.

23. The Member will be invited to give relevant reasons why the Committee should not decide that he or she has failed to follow the Code. 

24. The Committee will then consider any verbal or written representations from the Investigator or the Reporting Officer (which may include representations made on behalf of the Complainant).

25. The Committee may, at any time, question anyone involved on any point they raise in their representations (including the Complainant). 

26. The Member will be invited to make any final relevant points. 

27. The Committee will then move to another room to consider the representations. 

28. On their return, the Chair will announce the Committee’s decision as to whether or not the Member has failed to follow the Code of Conduct. 

If the Member has not failed to follow the Code of Conduct

29. If the Committee decides that the Member has not failed to follow the Code of Conduct, the Committee can move on to consider whether it should make any recommendations to the Council or other relevant authority. 

If the Member has failed to follow the Code

30. If the Committee decides that the member has failed to follow the Code of Conduct, it will consider any verbal or written representations from the Investigator or the Reporting Officer and the Member as to:

a. whether or not the Committee should set a penalty; and 

b. what form any penalty should take.

31. The Committee may question the Investigator or the Reporting Officer and Member, and take legal advice, to make sure they have the information they need in order to make an informed decision. 

32. The Committee will then move to another room to consider whether or not to impose a penalty on the Member and, if so, what the penalty should be.

33. On their return, the Chair will announce the Committee’s decision. 

Recommendations to the Council or other relevant authority

34. After considering any verbal or written representations from the Investigator or the Reporting Officer, the Committee will consider whether or not it should make any recommendations to the Council or other relevant authority, with a view to promoting high standards of conduct among members. 

The Written Decision

35. The Committee will announce its decision on the day and will, wherever reasonably practicable, provide a short written decision on that day.  It will also issue a full written decision shortly after the end of the hearing. 

APPENDIX 2

Categories of Exempt Information under Part I Schedule 12A of the Local Government Act 1972 (as modified in relation to local determinations by Standards Committees)

1.*
Information relating to a particular employee, former employee or applicant to become an employee of, or a particular office-holder, former office-holder or applicant to become an office-holder under, the authority. 

2.*
Information relating to a particular employee, former employee or applicant to become an employee of, or a particular office-holder, former office-holder or applicant to become an office-holder appointed by:-

a.
a magistrates’ court committee; 

b.
a probation committee within the meaning of the Probation Service Act 1993; or

c.
a local probation board within the meaning of the Criminal Justice and Court Services Act 2000.

2A
Information relating to a particular chief officer, former chief officer or applicant to become a chief officer of a local probation board within the meaning of the Criminal Justice and Court Services Act 2000. 

3.*
Information relating to any particular occupier or former occupier of, or applicant for, accommodation provided by or at the expense of the authority. 

4.*
Information relating to any particular applicant for, or recipient or former recipient of, any service provided by the authority. 

5.*
Information relating to any particular applicant for, or recipient or former recipient of, any financial assistance provided by the authority. 

6.*
Information relating to the adoption, care, fostering or education of any particular child.  

7.
Information relating to the financial or business affairs of any particular person (other than the authority). 

8.
The amount of any expenditure proposed to be incurred by the authority under any particular contract for the acquisition of property or the supply of goods or services. 

9.*
Any terms proposed or to be proposed by or to the authority in the course of negotiations for a contact for the acquisition or disposal of property or the supply of goods or services. 

10.
The identity of the authority (as well as of any other person, by virtue of paragraph 7 above) as the person offering any particular tender for a contract for the supply of goods or services. 

11.*
Information relating to any consultations or negotiations, or contemplated consultations or negotiations, in connection with any labour relations matters arising between the authority or a Minister of the Crown and employees of, or office-holders under, the authority. 

12.*
Any instructions to counsel and any opinion of counsel (whether or not in connection with any proceedings) and any advice received, information obtained or action to be taken in connection with:

a.
any legal proceedings by or against the authority; or 

b.
the determination of any matter, affecting the authority. 

(whether in either case, proceedings have been commenced or are in contemplation).

13.
Information which, if disclosed to the public, would reveal that the authority proposes:


a.
to give under any enactment a notice under or by virtue of which requirements are imposed on a person; or


b.
to make an order or direction under any enactment.

14.*
Any action taken or to be taken in connection with the prevention, investigation or prosecution of crime.  

15.
The identity of a protected informant. 

16.
Information relating to the personal circumstances of any person. 

17.
Information which is subject to any obligation of confidentiality.

18.
Information which relates in any way to matters concerning national security. 

19.
The deliberations of a Standards Committee or a sub-committee of a Standards Committee established under the provisions of  Part III of the Local Government Act 2000 in reaching any finding on a matter referred under the provisions of section 64(2) or 71(2) of the Local Government Act 2000.  

Access to items marked with an asterisk may also be withheld from Members of the Council.  

Part II

Qualifications

1. Information relating to a person of a description specified in any of paragraphs 1 to 5 of Part I above is not exempt information by virtue of that paragraph unless it relates to an individual of that description in the capacity indicated by the description. 

2. Information falling within paragraph 7 of Part I above is not exempt information by virtue of that paragraph if it is required to be registered under:-

a. the Companies Act 1985;

b. the Friendly Societies Act 1974; 

c. the Industrial and Provident Societies Act 1965 to 1978;

d. the Building Societies Act 1962; or 

e. the Charities Act 1960.

3. Information falling within paragraph 8 of Part I above is exempt information if and so long as disclosure to the public of the amount there referred to would be likely to give an advantage to a person entering into, or seeking to enter into a contract with the authority in respect of the property, goods or services, whether the advantage would arise as against the authority or as against other such persons. 

4. Information falling within paragraph 9 of Part I above is exempt information if and so long as disclosure to the public of the terms would prejudice the authority in those or any other negotiations concerning the property or goods or services.

5. Information falling within paragraph 11 of Part I above is exempt information if and so long as disclosure to the public of the information would prejudice the authority in those or any other consultations or negotiations in connection with a labour relations matter arising as mentioned in that paragraph. 

6. Information falling within paragraph 13 of Part I above is exempt information if and so long as disclosure to the public might afford an opportunity to a person affected by the notice, order or direction to defeat the purpose or one of the purposes for which the notice, order or direction is to be given or made. 

7. Information falling within any paragraph of Part I above is not exempt information by virtue of that paragraph if it relates to proposed development for which the local planning authority can grant itself planning permission pursuant to regulation 3 of the Town and Country Planning General Regulations 1992 (SI 1992 No. 1492).  

Part III

Interpretation
1. (1)
In this Schedule:-

“child” means a person under the age of eighteen years and any person who has attached that age and;

(a)
is registered as a pupil at a school; or

(b)
is the subject of a care order, within the meaning of Section 31 of the Children Act 1989

“disposal”, in relation to property, includes the granting of an interest in or right over it;

“employee” means a person employed under a contract of service;

“financial or business affairs” includes contemplated, as well as past or current activities; 

“labour relations matters” means:-

(a)
any of the matters specified in paragraphs (a) to (g) of section 29(1) of the Trade Union and Labour Relations Act 1974 (matters which may be the subject of a trade dispute within the meaning of that Act); or 

(b)
any dispute about a matter falling within paragraph (a) above; and for the purposes of this definition the enactments mentioned in paragraph (a) above, with the necessary modifications, shall apply in relation to office-holders under the authority as they apply in relation to employees of the authority.

“office-holder”, in relation to the authority, means the holder of any paid office appointments to which are or may be made or confirmed by the authority or by any joint board on which the authority is represented or by any person who holds any such office or is an employee of that authority. 

“protected informant” means a person giving the authority information which tends to show that:-

(a)
a criminal offence;

(b)
a breach of statutory duty;

(c)
a breach of planning control, as defined in Section 171A of the Town and Country Planning Act 1990; or 

(d)
a nuisance, has been, or is being or is about to be committed;



“registered”, in relation to information required to be registered under the Building Societies Act 1986, means recorded in the public file of any building society (within the meaning of that Act); 



“tender for a contract” includes a written statement prepared by the authority in pursuance of section 9(2) of the Local Government Planning and Land Act 1980 (estimated cost of carrying out functional work by direct labour).


(2)
Any reference in this Schedule to the “authority” is a reference to the principal council or, as the case may be, the committee or sub-committee in relation to whose proceedings or documents the question whether information is exempt or not falls to be determined and includes a reference:-



(a)
in the case of a principal council, to any committee or sub-committee of the council; an d



(b)
in the case of a committee, to:




(i)
any constituent principal council;




(ii)
any other principal council by which appointments are made to the committee or whose functions the committee discharges; and 




(iii)
any other committee or sub-committee of the principal council falling within sub-paragraph (i) or (ii) above; and 



(c)
in the case of a sub-committee to:-




(i)
the committee, or any of the committees, of which it is a sub-committee; and 




(ii)
any principal council which falls within paragraph (b) above in relation to that committee.

APPENDIX 3

Guidance on excluding the public from hearings

The Standards Board for England has recommended that Standards Committee hearings should be held in public where possible to make sure that the hearing process is, and is seen to be open and fair.  However, it is acknowledged that there may be some circumstances where parts of the hearing should be held in private. 

1. At the hearing, the Standards Committee will consider whether or not the public should be excluded from any part of the hearing, in line with Part VA  of the Local Government Act 1972 (as modified in relation to local determinations by Standards Committees).  If the Committee considers that “confidential information” is likely to be revealed during the hearing, the Committee must exclude the press and public by law.  “Confidential information” is defined for these purposes to mean information that has been provided by a Government department under the condition that it must not be revealed, and information that the law or a court order says cannot be revealed. 

2. The Committee also has the power to exclude the press and public if it considers that “exempt information” is likely to be revealed during the hearing.  The categories of “exempt information” are listed in Appendix 2.  The Committee must act in line with Article 6 of the European Convention on Human Rights, which gives people the right to a fair trial and public hearing by an independent and unbiased tribunal.  The Committee also has a duty to act fairly and in line with the rules of natural justice. 

3. Article 6 provides that judgement shall be pronounced publicly, but that the press and public may be excluded from all or part of hearing if it is in interests of:

a. morals; 

b. public order;

c. justice;

d. national security in a democratic society; or

e. protecting young people under 18 and the private lives of anyone involved. 

4. There should be a public hearing unless the Committee decides that there is good reason, which falls within one of the five categories above (3a to e), for the public to be excluded. 

5. Conflicting rights often have to be balanced against each other:-

(i)
the Committee must act in line with Article 10 of the European Convention on Human Rights, which sets out the right for people to “receive and impart information and ideas without interference by a public authority” eg a party to a Committee hearing may wish the whole of the proceedings to be open to the public.  Any restrictions on this right must be “prescribed by law and ….. necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary”.   Restricting public access to part of a hearing on the basis that confidential or exempt information will or is likely to be disclosed would represent a restriction “prescribed by law”.

(ii)
The Committee must also, however, act in line with Article 8 of the European Convention on Human Rights.  Article 8 says that everyone has the right to respect for their private and family life, home and correspondence.  It says that no public authority (such as the Committee) may interfere with this right unless it is:-

a. in line with the law (such as the requirements for publication of the agenda, reports and background papers as set out in Section 100A to 100K of the Local Government Act 1972); and 

b. necessary in a democratic society in the interests of:

i. national security;

ii. public safety; 

iii. the economic wellbeing of the country; 

iv. preventing crime or disorder;

v. protecting people’s health and morals (which would include protecting standards of behaviour in public life); or 

vi. protecting people’s rights and freedoms.

(iii)
there is, however, a clear public interest in promoting the probity (integrity and honesty) of public authorities and public confidence in them.  The exception in bv. above would therefore apply.  For these reasons the hearing is likely to be held in public unless the Committee decides that protecting the privacy of anyone involved is more important than the need for a public hearing and should override the public interest. 

6. In relation to people’s rights under both Articles 8 and 10 of the European Convention on  Human Rights, any interference with or restriction of those rights must be “necessary in a democratic society”.  A measure will only be “necessary” if it meets “a pressing social need”, and any restriction on people’s rights must be “proportionate”.

7. Where the Committee conclude that the interest of protecting the privacy of the Member or of the Council should override the public interest in a public hearing, the Committee remains bound by the provisions of the Local Government Act 1972, as primary legislation, so that it may only exclude the press and public from all or part of the meeting if it is satisfied that admitting the press and public would be likely to lead to the disclosure of exempt information.  In that case, the Committee has a discretion under Section 100A(4) of the Local Government Act 1972, and would need to resolve whether or not to exclude the press and public.  

8. Where the Committee does not resolve to exclude the press and public from the meeting, the Proper Officer or his designated Officer at the meeting will then be required to provide copies of the agenda and reports to the press and public and other members of the Council, and to permit inspection of the background papers.  

9. The Standards Board for England has recommended that the Standards Committee should move to a private room when considering its decisions.  It is not considered that this will conflict with the rights under the European Convention on Human Rights or the duty to act fairly.  

APPENDIX 4

TIME LINE FOR LOCAL DETERMINATION PROCEDURE

	day 1
	Receipt of ESO’s report by MO



	
	
	Within 5 working days (para 6, Note A)



	end of week 1
	Action: Send copy of ESO’s report to Member etc and ask Member for response and info



	
	
	Within 15 working days (para 7, Note B)

Guidance: “within a set time” p5



	end of week 4
	Member provides response and info

Action: Invite ESO to comment on Member’s response



	
	
	Within  10 working days (para 9, Note B)

Guidance: “within a set time” p6



	end of week 7
	ESO’s comments received

Action:  Chair of Hearing Committee to decide on facts that are agreed and those in dispute and write up hearing summary; and decide on witnesses etc



	
	
	Within   10 working days (para 11, Note B )

Guidance: not specified



	end of week 8
	Action:  Provide notice of hearing date and send hearing bundle



	
	
	Minimum 2 weeks notice (para 11, Note B)

Guidance: “minimum 2 weeks” p6



	end of week 9
	Date of Hearing within weeks 10 to 12 inclusively

(earliest date of Hearing: 2 weeks after Member is sent copy of ESO report - Reg 6(2)(c)



	
	
	Allow as much time as reasonably possible for adjournments etc



	end of week 12
	Hearing must be completed within 3 months of receipt of ESO’s report - Reg 6(2)(b)




APPENDIX 5

NOTE FOR THE CHAIR OF THE STANDARDS COMMITTEE

1. After confirmation whether or not the Committee is quorate, a general welcome to the Member and his/her representative, legal adviser or friend and the ESO or his representative; and a brief explanation of the purpose of the proceedings; and deal with any “housekeeping items”. 

2. Introduce the Members of the Committee - explain who is a Councillor, Independent Member and Parish Representative (if any). 

3. Introduce the Monitoring Officer or other legal adviser to the Committee and the Proper Officer or his/her representative, briefly explaining their roles. 

4. Ask the Member and his/her representative, legal adviser or friend and the ESO or his representative and/or the Reporting Officer to introduce themselves. 

5.
Indicate if any members of the press/media are present. 

6.
Explain that no Member of the Committee has had any involvement in the matter the subject of the hearing to date and/or take any disclosures or conflicts of interests issues at this stage. 

7.
Ask if everyone has copies of the Agenda/Reports.  

8.
Indicate the times during which the Committee will sit throughout the day; when there will be breaks and when the proceedings will close etc. 

9.
Explain the Procedure:-

· Hearing inquisitorial; and informal (indicating the form(s) of address to be used; whether those making representations, giving evidence or asking questions should sit or stand when doing so etc) but

· Will try and follow a structured approach to the hearing

· Proposed procedure:-

(i)
Determination as to whether to exclude the press and public (if appropriate)

(ii)
Resolution of any preliminary procedural issues or disputes

(iii)
Resolution of any disagreements of fact:-

· ESO or representative or Reporting Officer make submissions and with the Committee’s permission presents relevant evidence including (witnesses).

· Member/Representative opportunity to challenge any such evidence.

· Member/Representative presents their submissions and with the Committees permission any evidence (and witnesses).

· ESO or representative or Reporting Officer and Complainant opportunity  to challenge evidence of Member/Representative.

· Committee can ask questions at any time (including questions of Complainant).

· Committee retires to determine its findings of fact. 

(iv)
Determination as to whether findings of fact lead to conclusion that there has been a failure to comply with the Code of Conduct:-

· Member/Representative to make submissions. 

· ESO or Reporting Officer response. 

· Questions from Committee at any time to all parties. 

· Member/Representative may make closing submissions. 

· Committee retires to consider its decision on whether there has been a breach of, or failure to comply with the relevant Code of Conduct. 


(v)
If the Committee determines that no breach or failure has occurred, it can retire to consider whether any recommendations should be made to the relevant authority or authorities.  


(vi)
If the Committee decides that a breach or failure has occurred:-

· the ESO or representative or Reporting Officer can make submissions on what action the Committee should take. 

· the Member or his Representative will be invited to do likewise.

· the Committee may question all parties (including the Complainant) at any time. 


(vii)
Committee retires to decide what action, if any, it considers should be taken.  


(viii)
Explain what will happen at the end of the hearing and refer to Legal Adviser for brief information on notification of the decision and the Member’s rights of appeal to an appeals tribunal drawn from the (national) Adjudication Panel. 


(ix)
Indicate to any members of the public present that they will not be permitted to ask questions or make any statements at any time during the proceedings. 

10.
Parties to be exhorted to follow procedure described. 

11.
Ask if there are any questions before the hearing starts. 

12..
If not, proceedings to commence. 
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